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Attorneys  for  Plaintiff 

CHURCH  OF  SCIENTOLOGY  INTERNATIONAL 


RECEIVED 

NOV  2  7  18S2 

HUB  LAW  OFFICES 


SUPERIOR  COURT  OF  THE  STATE  OF  CALIFORNIA 
FOR  THE  COUNTY  OF  LOS  ANGELES 


CHURCH  OF  SCIENTOLOGY  OF  ) 

INTERNATIONAL,  a  California  not-for-profit) 

religious  corporation;  ) 

Plaintiff,  ) 


vs. 


) 


Case  No.  BC  052395 

PLAINTIFF  CHURCH  OF 
SCIENTOLOGY 

INTERNATIONAL'S  REPLY  TO 
DEFENDANT'S  OPPOSITION  TO 
PLAINTIFF'S  DEMURRER  TO 
AMENDED  ANSWER 


GERALD  ARMSTRONG  and  DOES  1 
through  25,  inclusive, 

Defendants. 


) 

)  HEARING:  November  30,  1 992 
)  DEPT:  Dept.  30 

) 

)  DISC.  CUTOFF:  None 

)  TRIAL  DATE:  None 


I.  INTRODUCTION 


DefendantGerald  Armstrong  ("Armstrong")  makes  numerous  inflammatory  arguments 
to  avoid  demurrer,  but  beneath  the  rhetoric,  his  arguments  distill  down  to  two  recurring 


claims  --  that  the  Church  of  Scientology  ("the  Church")  is  some  "behemoth,"  quintessential 


bad-guy  and  that  Armstrong  should  not  have  taken  his  attorney's  advice  and  entered  into 
a  settlement  agreement  with  the  Church.  When  Armstrong's  arguments  are  dissected  based 


on  the  law  and  the  facts,  their  lack  of  substance  becomes  evident. 

His  arguments  regarding  the  illegality  of  the  agreement  stem  from  his  dissatisfaction 
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with  his  own  attorney,  rather  than  from  defects  in  the  agreement  itself.  In  his  arguments 
regarding  fraud  and  deceit,  Armstrong  attempts  to  convince  the  court  that  the  settlement 
agreement  was  void  because  of  fraud  in  the  inception.  Although  he  claims  he  did  not  know 
what  he  was  signing,  his  claim  of  ignorance  stems  only  from  his  post  partum  unhappiness 
with  the  advice  he  received  from  the  lawyer  he  himself  retained.  Armstrong  cites  no  case 
to  support  the  proposition  that  a  contract  becomes  void,  not  because  of  the  fraud  of  one  of 
the  parties,  but  because  of  taking  the  advice  of  one's  own  attorney. 

Armstrong's  defense  of  mistake  is  based  on  the  same  shaky  ground—his  complaints 
about  the  conduct  of  the  lawyer  representing  him.  Although  Armstrong  attempts  to  base 
his  mistake  defense  on  the  claim  that  "Scientology  had  compromised"  his  attorney  and  that 
his  attorney  was  acting  as  Scientology's  agent,  there  are  no  facts  pleaded  (and  none  exist) 
which  establish  that  Armstrong's  attorney  was  acting  as  an  agent  of  the  Church. 

Similarly,  Armstrong's  affirmative  defense  of  undue  influence  is  based  on  complaints 
about  his  attorney  and  other  parties  who  were  signatories  to  the  settlement  agreement,  who 
Armstrong  claims  pressured  him  to  participate  in  the  settlement  agreement.  Armstrong  also 
attempts  to  buttress  his  undue  influence  defense  with  allegations  of  a  "fair  game  policy." 

However,  there  is  no  basis  for  the  assertion  that  the  alleged  "fair  game  policy"  is  present 
Church  doctrine,  or  that  it  motivated  the  Church's  acts  here.1  In  any  case,  Armstrong 
complains  about  undue  influence  directed  at  his  attorney  and  other  litigants  rather  than 
against  himself.  He  cites  not  a  single  case  which  stands  for  the  proposition  that  a  party  to 
an  agreement  can  assert  the  defense  of  undue  influence  based  on  the  influence  supposedly 
wielded  over  disrelated  parties. 

1  Indeed,  "Fair  Game"  is  not  part  of  current  Church  doctrine,  and  never  did  mean  what 
Armstrong  claims  it  meant.  (See,  concurrently  filed  Reply  In  Support  of  Motion  to 
Stirke.)  More  importantly  Armstrong's  repeated  references  to  "fair  game"  are  irrelevant, 
as  the  mere  existence  of  a  fair  game  policy  cannot  form  a  basis  for  civil  liability. 
Christopherson  v.  Church  of  Scientology  (1982)  644  P.2d  577-591 .  Discussion  of  the 
supposed  fair  game  doctrine  in  other  cases  does  not  establish  that  this  doctrine  actually 

existed  or  has  any  bearing  on  this  case.  Sosinskv  v.  Grant.  (1992) _ Cal.App.4th _ ,  8 

Cal.Rptr.2d  552. 
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Armstrong's  constitutional  defenses  are  similarly  without  merit.  The  law  clearly  allows 
him  to  relinquish  his  constitutional  rights  for  purposes  of  achieving  a  settlement  agreement. 

Armstrong's  also  fails  to  demonstrate  any  facts  showing  that  he  could,  under  the 
most  liberal  interpretation,  demonstrate  such  contractual  defenses  as  frustration  of  purpose, 
lack  of  mutuality,  impossibility  of  performance,  lack  of  consideration,  unconscionability, 
hardship,  and  unreasonableness.  Armstrong's  contractual  defenses  boil  down  to  the  same 
rehash  of  his  two  basic  themes-that  Scientology  is  bad  and  that  he  shouldn't  have  trusted 
his  own  lawyer. 

II.  DISCUSSION 

A.  Dismissal  Of  The  Demurrer  Is  Not  Warranted. 

Plaintiff  first  made  its  motion  to  strike  in  August,  1992,  a  motion  that  was 
necessitated  by  defendant's  inclusion  of  extensive  improper  and  offensive  material  in  the 
answer.  Defendant's  answer  contained  so  many  unnecessary  and  prejudicial  references  that 
plaintiff's  could  not  focus  on  the  actual  averments  in  the  answer.  In  such  circumstances  it 
would  have  been  a  useless  exercise  to  bring  a  demurrer  based  on  defendant's  first  answer. 
Consequently,  there  is  no  reason  now  to  strike  plaintiff's  demurrer  based  on  the  application 
of  Local  Rule  181. 

B.  There  Is  No  Basis  For  Armstrong's  Affirmative  Defense  Of  Illegality. 

Armstrong  complains  that  the  settlement  agreement  he  signed  with  the  Church  was 

illegal  based  on  his  assertions  that:  (1 )  he  was  pressured  by  his  attorney,  Michael  Flynn,  into 
signing  agreements  with  Scientology,  (2)  the  agreement  contains  a  "collusive  reversal  of 
Judge  Breckenridge's  decision"  and  attempts  to  obtain  repossession  of  the  Church's  private 
documents,  the  MCCS  tapes,  (3)  there  were  secret  agreements  between  Flynn  and  the 
Church,  and  (4)  Scientology  coerced  of  Flynn  into  acting  as  its  own  agent  because  of  a 
supposed  "fair  game"  policy.  None  of  these  protestations  state  a  single  fact  on  which  to 
base  the  defense  of  illegality  of  the  settlement  agreement. 

Armstrong's  first  claim  with  regard  to  the  defense  of  illegality  is  nothing  more  than 
a  complaint  that  his  own  attorney  pressured  him  into  signing  the  settlement  agreement  with 
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the  Church.  Notably,  he  cites  not  a  single  case  to  support  the  proposition  that  a  contract 
becomes  illegal  because  one  of  the  parties  accedes  based  on  the  advice  of  his  attorney. 

Armstrong's  second  claim  of  illegality,  based  on  a  supposed  "collusive  reversal"  of  the 
Breckenridge  decision,  is  equally  vacuous.  Not  only  was  there  no  actual  reversal  of  the 
Breckenridge  opinion  by  agreement,  but  if  there  had  been  such  an  agreement  for  reversal, 
it  would  have  been  legal  and  appropriate.  The  courts  have  authority  "to  reverse  (or 
otherwise  vacate)  a  trial  court's  judgment  when  the  parties  stipulate  to  such  action  as  a 
condition  of  a  proposed  settlement  pending  appeal."  Nearv  v.  Regents  of  the  University  of 
California.  92  Daily  Journal  D.A.R.  11277,  August  14,  1992.  In  the  Neary  case  the 
California  Supreme  Court  concluded  "that,  as  a  general  rule,  the  parties  should  be  entitled 
to  a  stipulated  reversal  to  effectuate  settlement  absent  a  showing  of  extraordinary 
circumstances  that  warrant  an  exception  to  this  general  rule.  This  presumption  in  favor  of 
a  stipulated  reversal  is  sound  and  salutary  for  several  reasons."  id-  The  Supreme  Court 
acknowledged  the  efficiency  of  entering  into  post-judgment  settlements  and  noted  that 
allowing  such  reversals  through  settlement  agreements  promotes  fairness  and  integrity  of 
the  judicial  process,  id-  Therefore,  even  if  a  reversal  of  the  Breckenridge  opinion  had  been 
obtained  by  stipulation,  such  a  reversal  would  have  been  not  only  permissible  but  favored 
under  policies  promoting  settlement  agreements. 

Armstrong  makes  a  further  somewhat  unintelligible  claim  that  the  agreement  is  illegal 
because  the  Church  obtained  possession  of  its  private  property,  the  MCCS  tapes,  which 
Armstrong  had  previously  stolen.  Notwithstanding  Armstrong's  hyperbolic  statements  about 
the  tapes,  the  United  States  Supreme  Court  has  definitively  ruled  that  "a  person's  interest 
in  maintaining  the  privacy  of  his  'papers  and  effects'  is  of  sufficient  importance  to  merit 
constitutional  protection."  Church  of  Scientology  of  California  v.  Zolin.  U.S.  Supreme  Court 
case  no.  91  -84_,  slip  op.,  November  1 6,  1 992.  The  Zolin  case  arose  after  Armstrong  had 


4 


1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


stolen  certain  tapes  which  were  the  private  property  of  the  Church.2 

Armstrong's  remaining  claims  regarding  illegality  of  the  settlement  agreement  are 
nothing  more  than  variations  on  the  theme  that  Scientology  pressured  Armstrong's  attorney, 
Michael  Flynn,  by  using  a  "fair  game"  policy  and  making  "secret"  agreements.  Armstrong 
cites  not  a  single  authority  to  establish  that  an  agreement  becomes  illegal  because  the 
attorney  handling  the  agreement  participated  in  alleged  unethical  conduct. 

Armstrong  also  discourses  disjointedly  on  the  subject  of  illegal  consideration  without 
pleading  any  facts  showing  the  illegality  of  the  consideration  here.  In  this  case,  Armstrong 
received  a  very  sizable  cash  settlement  in  exchange  for  his  promises  to  refrain  from 
specified,  agreed-upon  conduct.  Armstrong  does  not  appear  to  contend  that  the  cash 
consideration  he  received  was  illegal.  Instead  he  merely  reiterates  his  arguments  about  the 
illegality  of  the  agreement  itself.3 

C.  Armstrong  Fails  To  Show  A  Defense  Of  Fraud  Or  Deceit 
Armstrong  attempts  to  plead  the  defense  of  fraud  in  the  inception,  but  he  fails  to 
show  that  he  was  deceived  as  to  the  nature  of  his  acts.  The  facts  Armstrong  pleads  to 
show  fraud  in  the  inception  show,  if  anything,  the  defense  of  fraud  in  the  inducement. 
Armstrong  complains  only  about  the  Church's  supposed  fraud  in  representing  to  him  what 
the  Church's  intentions  were  with  regard  to  the  settlement  agreement.  He  claims  the 
Church  intended  to  use  the  settlement  agreement  as  a  tool  to  implement  fair  game  and  to 
"engineer  a  reversal  of  Judge  Breckenridge's  decision  in  Armstrong  I."  Defendant's 


2  The  IRS  obtained  the  tapes  through  actions  contended  by  the  Church  to  be  illegal. 
Although  the  Supreme  Court  in  Zolin  did  not  express  an  opinion  on  the  Church's 
argument  regarding  the  government's  purloining  of  the  tapes,  the  Court  ruled  that  the 
Ninth  Circuit  should  not  have  considered  the  issue  moot  and  could  have  ordered  the  IRS 
to  return  or  destroy  copies  of  the  tapes,  id-  at  p.  7,  slip  op. 

3  Armstrong  apparently  claims  that  the  settlement  agreement  constitutes  an  agreement 
to  suppress  evidence.  Review  of  the  agreement  reveals  as  a  matter  of  law  that  the 
settlement  contract  does  not  constitute  such  an  agreement.  Even  if  it  did  contain  illegal 
provisions,  such  provisions  are  severable.  Carter  v.  Seaboard  Finance  Co.  (1949)  33 
Cal. 2d  564,  203  P.2d  758. 
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Opposition  to  Demurrer  to  Amended  Answer  at  p.  7. 

The  facts  pleaded  by  Armstrong  demonstrate  unquestionably  that  he  knew  what  he 
was  signing  since  he  complains  vociferously  about  the  fact  that  his  attorney  gave  him  the 
incorrect  advice  that  the  provisions  of  the  agreement  were  not  enforceable  when  in  fact  they 
were  enforceable.  This  makes  it  patently  clear  that  Armstrong  knew  exactly  what  he  was 
signing. 

In  such  situations,  a  contract  is  formed,  but  it  is  voidable  if  fraud  in  the  inducement 
can  be  shown.  In  order  to  void  the  contract,  however,  "the  aggrieved  party  must  rescind 
bv  prompt  notice  and  offer  to  restore  the  consideration  received,  if  any."  Witkin  1 .  Summary 
of  California  Law.  Contracts,  §  403,  p.  363  (9th  ed.  1987),  (emphasi?  added)  citing  Garcia 
v.  California  Truck  Company  (1920)  183  Cal.  767,  192  Pac.  708. 

Since  Armstrong  has  pleaded  facts  that  relate  only  to  a  claim  of  fraud  in  the 
inducement,  his  remedy  is  rescission,  but  he  pleads  no  fact  showing  that  he  gave  prompt 
notice  or  offered  to  restore  the  substantial  payment  which  he  received  as  consideration  for 
the  settlement  contract. 

Armstrong  has  failed  to  plead  the  necessary  facts  showing  he  is  entitled  to  rescission 
and  he  has  failed  to  plead  any  facts  showing  a  defense  for  fraud  in  the  inception.  His  entire 
fraud  defense  should  be  stricken. 

D.  Armstrong's  Equitable  Defenses  Are  Invalid 

Armstrong  fails  to  allege  facts  showing  equitable  defenses  are  available.  He  has  not 
specially  pleaded  the  elements  of  estoppel.  (See  Judelson  v.  American  Mutal  Bearing  Co. 
(1948)  89  Cal.App.2d  256,  200  P.2d  836),  and  legal  conclusions  regarding  estoppel  are 
insufficient.  Fishbein  v.  Western  Auto  SuddIv  Aoencv  (1937)  19  Cal.App.2d  426,  65  P.2d 
928. 

The  equitable  defense  of  laches  is  not  available  in  an  action  at  law.  Hopkins  v. 
Hopkins  (1953)  1 1 6  Cal.App.  2d  1 74,  253  P.2d  723.  In  addition,  Armstrong  fails  to  plead 
facts  showing  unclean  hands  with  regard  to  his  entry  into  the  settlement  agreement. 

E.  Armstrong's  Mistake  Defenses  Have  No  Merit 
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Armstrong  asserts  a  ninth  affirmative  defense  of  mistake  of  law  which  is  based  solely 
on  the  assertion  "that  Scientology  compromised  his  attorney."  Defendants  Opposition  at  p. 
8.  Armstrong  thus  admits  that  his  defense  of  mistake  emanates  from  his  reliance  on  the 
mistaken  advice  of  his  attorney. 

As  a  matter  of  law,  Armstrong  has  failed  to  meet  the  requirements  to  establish  a 
mistake  of  law.  Relief  may  be  granted  for  a  mistake  "not  caused  by  the  neglect  of  a  legal 
duty  on  the  part  of  the  person  making  the  mistake."  Cal.  Civ.  Code  §  1577. 
Misapprehension  of  the  law  by  one  party,  "of  which  the  other  parties  are  aware  at  the  time 
of  contracting,"  but  which  they  do  not  rectify  may  constitute  a  mistake  of  law.  Cal.  Civ. 
Code  §  1578. 

Armstrong  attempts  to  claim  a  defense  of  mistake  of  law  on  the  theory  that 
"Scientology  was  apparently  aware  that  'a  person  is  entitled  to  contract  away  or  to  waive 
his  constitutional  rights.'"  Plaintiff's  Opposition  at  p.  9.  This  statement  fails  to  show  that 
Scientology  was  aware  of  a  mistake  of  law.  To  the  contrary,  Armstrong's  own  pleading 
shows  that  the  Church  believed  the  provisions  of  the  contract  were  enforceable  and  that  the 
agreement  made  with  Armstrong  was  valid.  If  there  was  any  mistake  of  law,  it  was 
occasioned  by  Armstrong's  own  attorney,  and  Armstrong  has  pleaded  no  facts  showing  that 
the  Church  knew  of  a  mistake  of  law  in  the  agreement  and  knowingly  took  advantage  of  that 
mistake.4 

F.  The  Defense  Of  Undue  Influence  Is  Unsupported  Bv  Any  Facts. 

The  basis  of  the  defense  of  undue  influence  lies  in  the  existence  of  a  confidential 
relationship  whereby  one  party  places  its  confidence  in  another.  Cal. Civ. Code  §  1575.  The 
defense  of  undue  influence  may  also  arise  when  one  person  takes  unfair  advantage  of 
another's  weakness  or  distress.  See  Odorivz  v.  Greenfield  Schools  Dist.  (1966)  246 
Cal.App.2d  123,  54  Cal.Rptr.  533. 


4  Armstrong  apparently  acknowledges  that  his  mistake  of  fact  defense  has  no  merit 
since  he  does  not  bother  to  argue  this  defense  in  his  Opposition. 
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There  is  no  allegation  that  Armstrong  placed  confidence  in  the  Church  or  that  the 
Church  took  unfair  advantage  of  his  weakness  of  mind  or  distress.  Armstrong's  real 
complaint  is  that  he  placed  confidence  in  his  attorney,  who  he  believes  gave  him  incorrect 
advice.  As  a  matter  of  law,  the  defense  of  undue  influence  is  not  available  in  such 
circumstances. 

Moreover,  the  remedy  for  undue  influence  is  limited  to  rescission,  and,  as  noted 
earlier,  Armstrong  has  not  pleaded  one  fact  showing  entitlement  to  rescission.  See  1  Witkin, 
Summary  of  California  Law.  Contracts,  supra,  at  §  424. 

G.  Armstrong's  Constitutional  Defenses  Are  Invalid. 

Armstrong  argues  histrionically  that  he  was  deprived  of  constitutional  protections  in 
performance  of  a  settlement  agreement  because  litigants  in  "Scientology-style  litigation" 
must  "begin  against  a  behemoth  on  a  wildly-tilted  playing  field."  Defendant's  Opposition  at 
p.  1 1 .  He  further  claims  that  the  settlement  agreement  deprives  him  of  the  right  to  associate 
with  persons  in  the  organization  of  his  choice,  which  apparently  consists  of  persons 
"dedicated  to  exposing  Scientology."  Thus,  he  argues,  his  free  association,  free  speech  and 
press  rights  are  violated. 

Armstrong  cites  no  authority  to  support  the  proposition  that  the  settlement  agreement 
deprives  litigants  who  are  adverse  to  Scientology  of  their  due  process  rights  to  a  fair  trial  and 
that  this  in  turn  violates  legal  protection.  This  omission  is  undoubtedly  based  on  the  great 
dearth  of  cases  that  support  such  a  proposition. 

With  regard  to  his  First  Amendment  arguments  Armstrong  overlooks  that  it  is  well 
established  that  individuals  may  enter  into  contracts  which  restrict  their  First  Amendment 
or  other  constitutional  rights.  ITT  Telecom  Products  Corp.  v.  Dooley  (1 989)  214  Cal.App.3d 
307,  319,  262  Cal.Rptr.  773,  780  (even  First  Amendment  free  speech  rights  may  be  waived 
by  contract);  In  re  Steinberg  (1983)  148  Cal.App.3d  14,  20,  195  Cal.Rptr.  613,  617  (a 
moviemaker  may  contractually  limit  his  First  Amendment  rights  to  disseminate  his  movie). 

Other  jurisdictions  have  also  rejected  the  concept  that  a  person  may  enter  into  an 
agreement  to  give  up  constitutional  rights  and  later  repudiate  the  agreement  by  claiming  a 
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violation  of  such  rights.  See  Trumn  v.  Trump  (1992)  N.Y.  2d  attached  hereto.  In  the  Trump 
case,  the  court  specifically  noted  that  parties  may  stipulate  away  their  constitutional  rights 
and  pointed  out  that  a  nondisclosure  agreement  made  for  purposes  of  settling  litigation  does 
not  constitute  the  "state  action"  which  is  a  necessary  component  of  an  illegal  prior 
restraint.5 

H.  There  Is  No  Merit  To  Armstrong's  Contractual  Defenses. 

Armstrong  alleges  generally  that  he  stated  facts  sufficient  to  support  the  defenses  of 
frustration  of  purpose,  lack  of  mutuality,  impossibility  of  performance,  lack  of  consideration, 
unconscionability,  hardship,  unreasonableness,  and  failure  of  consideration. 

Armstrong's  consideration  claims  are  totally  dependent  on  his  claim  that  the 
consideration  offered  for  the  agreement  was  unlawful  because  the  agreement  itself  was 
illegal.  These  defenses  should  be  summarily  dispatched  since  the  contract  itself  is  not  illegal, 
as  discussed  previously  herein. 

With  regard  to  the  legal  defense  of  impossibility  of  performance,  such  a  defense  is 
available  in  circumstances  where  a  party's  performance  is  made  impractical  "without  his 
fault  by  the  occurrence  of  an  event,  the  nonoccurrence  of  which  was  a  basic  assumption  on 
which  the  contract  was  made  .  .  ."  Restatement  (Second)  Contracts,  §  261.  The 
impossibility  arises  from  the  nature  of  things,  rather  than  the  inability  of  the  promisor  to 
perform  the  terms  of  the  promise.  Witkin,  Contracts,  supra.  §  774,  citing  cases. 

The  defendant  here  has  pleaded  no  facts  showing  performance  is  impossible.  There 
are  no  facts  alleged  which  show  either  that  it  is  objectively  impossible  to  perform  the  terms 
of  the  agreement  or  that  Armstrong  has  the  inability  to  make  such  performance.  Armstrong 
cites  no  case  law  or  other  authority  to  support  his  claim  of  impossibility  of  performance. 

The  claim  of  frustration  of  purpose  is  equally  devoid  of  merit.  The  defense  of 

5  Armstrong's  only  response  to  the  rule  of  law  that  allows  a  person  to  waive  or 
relinquish  constitutional  rights  by  entering  into  a  specific  contract  is  to  argue  that  "this 
argument  should  be  made  to  a  jury."  Opposition  at  p.  13.  Armstrong's  statement 
overlooks  the  fact  that  his  constitutional  defenses  are  deficient  as  a  matter  of  law  and 
that  there  isno  need  for  a  jury  determination  of  such  issues. 
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frustration  of  purpose  arises  where  the  basic  reason,  which  was  recognized  as  both  parties 
as  being  a  reason  for  entering  into  the  contract,  is  destroyed  by  an  unforeseen  or 
superseding  event.  See  Dorn  v.  Goetz  (1948)  85  Cal.App.2d  407,  193  P.2d,  121.  The 
nonoccurrence  of  the  frustrating  event  must  involve  a  basic  premise  on  which  the  contract 
was  made.  Restatement  (Second)  of  Contracts,  §  265. 

In  this  case,  Armstrong  has  alleged  not  a  single  fact  showing  that  the  assumptions 
on  which  the  contract  were  made  no  longer  exist  or  that  any  occurrence  destroyed  the  basic 
reason  for  entering  into  the  contract. 

Armstrong's  defenses  of  lack  of  mutuality,  hardship,  and  unreasonableness  are  based 
solely  on  his  claim  that  the  Church  influenced  Armstrong's  counsel.  Again,  this  allegation 
fails  to  establish  any  facts  that  provide  a  basis  for  these  defenses. 

ill.  CONCLUSION 

Review  of  Armstrong's  Opposition  shows  that  all  of  his  defenses  are  based  on  the 
same  weak  claim  that  his  attorney  was  somehow  unduly  influenced  by  the  Church  and, 
therefore,  gave  Armstrong  incorrect  legal  advice.  This  is  turn  boils  down  to  an  admission 
by  Armstrong  that  he  would  not  have  entered  the  settlement  agreement  if  he  had  known 
that  it  was  actually  enforceable  because  adherence  to  the  terms  of  the  agreement  prevents 
him  from  continuing  his  campaign  to  show  the  world  that  Scientology  is  bad.  After 
accepting  the  Church's  money  in  settlement,  Armstrong  now  wishes  to  repudiate  the 
agreement  and  raises  a  series  of  nonmeritorious  defenses  to  allow  him  to  accomplish  his 
objective.  None  of  these  circumstances  form  a  basis  for  the  defenses  which  Armstrong 
asserts.  Indeed,  scrutiny  of  the  bases  of  these  defenses  shows  their  lack  of  merit  as  a 
matter  of  law. 

Dated:  November  24,  1992  Respectfully  submitted, 

BOWLES  &  MOXON 

By:  ;  A_  / 

Karen  D.  Holly 

Andrew  H.  Wilson 
WILSON,  RYAN  &  CAMPILONGO 
Attorneys  for  Petitioner  CHURCH  OF 
SCIENTOLOGY  INTERNATIONAL 
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3* lit  CHRISTO  FTTRSON,  Respondent, 

V. 

CHURCH  OF  SCIENTOLOGY  OF  PORT¬ 
LAND,  an  Oregon  nonprofit  corpora¬ 
tion.  Cl  ore  h  of  Scientology,  Mission  of 
Dam.  a  nonprofit  California  corpora¬ 
tion  doing  business  is  Oregon.  Delphian 
Foundation,  an  Oregon  nonprofit  corpo¬ 
ration.  and  Martin  Samuels,  Appellants. 

No.  A7704-051S4;  CA  15IS2. 

Court  of  Appeala  of  Oregos 
Argued  and  Submitted  Sept.  3,  198L 
Decided  May  3,  1982. 
Reconsideration  Denied  June  10,  2982. 

Plaintiff  brought  action  against  reli¬ 
giose  corporations  and  others  to  recover  for 
the  tart  of  outrageous  conduct  and  fraud. 
The  Circuit  Court,  Multnomah  County,  Rob- ' 
art  P.  Jones  3n  entered  judgment  for  plaiiH 
tiff,  and  defendants  appealed.  The  Court 
of  Appeals,  Gillette,  P.  J„  held  that:  (1) 
evidence  was  insufficient  as  a  matter  of  law 
to  establish  the  tort  of  outtageous  conduct: 
(2)  plaintiff  could  not  recover  on  fraud 
claim  from  religious  corporation  which  did 
not  employ  individuals  who  allegedly  made 
misrepresentations  to  plaintiff;  (3)  plaintiff 
could  not  recover  on  frasd  claim  from  non¬ 
profit  educstional  institution  os  basa  of 
misrepresentations  allegedly  — by 
agents  and  employees  of  religious  corpora- 
tien;  (4)  tvidenos  was  sufflo'ent  for  jury  on 
the  issue  of  whether  misrepresentations  al¬ 
legedly  mads  by  agents  and  employees  of 
oat  of  religious  corporations  were  made  for 
n  wholly  noareligious  purpose  so  as  not  to 
come  within  tha  rale  that  the  truth  or 
ty  of  religious  beCufs  and  doe&ines  may  not 
be  submitted  far  determination  by  jury  is 
•etion  for  freed;  and  (5)  defendant  raii- 
gious  corporation  was  entitled  to  the  pre 
toction  at  the  First  Amendment  for  state¬ 
ments  regarding  its  religious  beliefs  and 
practices  unless  it  were  shoern  that  state¬ 
ments  made  ware  part  of  an  offer  of 
survicra  te  the  public  on  a  wholly  secular 
basis:  because  trial  court  erroneously  in- 
nrumed  jury  in  that  regard,  judgment 


against  one  of  religious  organizations  would 
be  reversed  and  cause  would  be  remanded 
for  retrial. 

Reversed  as  to  certain  defendants;  re¬ 
verted  and  remanded  for  new  one!  as  to 
other  defendant*. 

L  Damages  ^208(8) 

In  outrageous  eonduet  action,  although 
it  is  ordinarily  for  trier  of  fact  to  determine 
not  only  historical  facts,  but  else  whether 
offensiveness  of  defendant’s  eonduet  ex¬ 
ceeds  any  reasonable  limit  of  sods!  tolera¬ 
tion,  it  is  for  trial  court  to  determine,  in  the 
first  instance,  whether  defendant's  conduct 
may  reasonably  be  regarded  as  too  c ra-eme 
and  outrageous  is  to  permit  recovery. 

2.  Damages  e»50.10 

It  is  only  by  proof  of  eonduet  that  is 
beyond  the  limits  of  social  toleration  that 
plaintiff  may  recover  in  an  action  for  outra¬ 
geous  eonduet,  no  matter  whet  defendant 
may  have  intended  and  no  matter  what  ths 
effect  on  plaintiff  may  have  been. 

3.  Damages 

In  action  brought  against  religious  or¬ 
ganization  and  othari  by  former  of 

the  organization,  evidence  was  insufficient, 
as  a  matter  of  law,  to  establish  the  tart  of 
outrageous  conduct  during  time  that  plain- 
tiff  was  associated  with  defendants,  since 
plaintiff  joined  the  religious  organization 
voluntarily,  there  was  no  evidence  that 
plaintiff  was  threatened  or  forced  to  re¬ 
main  involved  in  the  religious  organization, 
and  as  evidence  that  during  her  association 
with  the  organization,  plaintiff  was  afraid 
to  terminate  her  involvement  or  feared  de¬ 
fendants  in  any  way. 

A  Damages  «s»ML10 

In  action  brought  against  religious  or- 
ganizttion  and  others  by  formar  member  of 
the  organization,  tvidenco  was  insufficient 
to  establish  tort  of  outrageous  conduct  oc¬ 
curring  subsequent  to  plaintiff's  depr^ 
gramming,  since  feet  that  libel  action  had 
boon  filed  by  certain  of  defendants  against 
plaintiff  did  net  establish  outrageous  soo- 
duet,  there  was  no  evidence  that  defendants 
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informed  plaintiff  that  sb«  had  been  de- 
dared  a  “suppressive  person"  subject  to  or* 
ganization’s  alleged  policy  of  retribution, 
and  defendants'  issuance  of  document  for¬ 
bidding  persona  aaaodated  with  defendants 
from  communicating  with  plaintiff  was  is¬ 
sued  after  plaintiffs  attorney  had  demand¬ 
ed  that  defendants  not  contact  plaintiff. 

L  Freed  ©=>30 

Plaintiff  could  not  recover  on  her  cause 
of  action  for  fraud  against  religious  corpo¬ 
ration,  since  none  of  individuals  who  al¬ 
legedly  made  misrepresentations  to  plain¬ 
tiff  was  eiaimed  to  have  been  an  agent  or 
employee  of  the  religious  corporation,  and 
fact  that  the  religious  corporation  and  an¬ 
other  religious  corporation  which  employed 
individuals  who  allegedly  made  the  misrep¬ 
resentations  were  organizations  of  the  same 
religious  movement  did  not  by  itself  provide 
a  sufficient  link  to  bold  defendant  religious 
corporation  liable  for  what  may  have  been 
done  by  the  other  religious  corporation. 

C.  Corporations  «*LS(13) 

Plaintiff  could  not  recover  on  her  fraud 
claim  from  nonprofit  educational  institution 
on  the  basis  of  alleged  misrepresentations 
made  by  agents  and  employees  of  religious 
co rpo ration,  since  evidence  that  the  two  en¬ 
tities  shared  a  corporate  officer  and  shared 
facilities' did  not  support  “piercing  the  cor¬ 
porate  veO"  so  as  to  permit  treating  the 
educational  institution  and  the  religious 
corporation  as  one,  ssd  there  was  as  evi¬ 
dence  that  educational  institution  had  any 
right  to  control  the  actions  of  the  religious 
corporation  or  had  any  actual  control  over 
those  action. 

T.  Fraud  <s*»«C 3) 

la  fraud  action  brought  against  reli¬ 
gious  corporation,  its  president,  sad  othera, 
evidence  on  issue  of  whether  religious  cor¬ 
poration's  president  had  knowledge  of  mis¬ 
representations  allegedly  made  by  religious 
corporation's  employees  and  agents  was 
sufficient  for  jury. 

L  Fraud  £=>§&,  C4(l) 

Te  establish  fraud,  plaintiff  must  ordi¬ 
narily  prove  that  representations  made 
were  false,  but  when  religious  beliefs  and 


doctrines  are  involved,  the  truth  or  falsity 
of  religious  beliefs  or  doctrines  may  not  be 
submined  for  determination  by  jury. 

1  Fraud  ^«(1) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporation  and  othera,  tins!  court 
was  required  to  determine  the  religious 
character  of  alleged  misrepresentations 
only  if  it  could  do  so  u  s  matter  of  law, 
that  is.  if  there  were  only  one  conclusion  to 
be  drawn  from  the  evidence.  UJ.CJL 
ConstiAmend.  L 

10.  Constitutional  Lev  •!< 

For  purposes  of  rule  providing  that  the 
truth  or  falsity  of  religious  beliefs  or  da©- 
trines  may  not  be  submitted  for  determina¬ 
tion  by  jury  in  action  for  fraud;  while 
beliefs  relating  to  the  existence  of,  and 
man's  relationship  to,  a  God  are  religious,  ■ 
belief  in  e  traditional,  or  any,  “god*  is  not  a 
prerequisite  to  e  finding  that  a  belief  is 
religious.  U.S.CA.  Constat  mend.  L 

1L  Constitutional  Law  wM 

Fact  that  religion  is  of  relatively  recent 
origin  does  not  mean  that  it  is  not  entitled 
te  the  protection  of  the  First  Amendment. 
U-S-CA-ConsLAmend.  L 

12.  Constitutional  Law 

Organization  which  was  incorporated 
as  a  tax-exempt  religious  organization, 
which  had  ordained  ministers  and  charac¬ 
terized  itself  as  a  church,  and  which  had  a 
system  of  beliefs,  or  creed,  which  encom¬ 
passed  beliefs  that  were  religious  in  charac¬ 
ter  was  e  religious  organization  entitled  to 
invoke  the  protection  of  the  free  exercise 
dause.  U-S-CA-Const^mend.  L 

IS.  Fraud  «-3 6 

A  religious  organization,  merely  be¬ 
cause  it  is  such,  is  not  shielded  by  the  First 
Amendment  from  ill  liability  for  fraud:  if 
statements  by  sgents  of  religious  orgeatra- 
tion  do  not  coco era  the  religious  beliefs  and 
practices  of  the  organization,  the  free  ex¬ 
ercise  dause  provides  no  defense  to  action 
for  fraud.  U-S-C-AConsvAmend.  L 
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14  Constitutional  L  *  «®84 

la  the  oontert  of  the  establishment 
clause.  the  characterization  of  religious  or* 
ganization's  activity  u  nonreligious  is  aot  a 
determinative  factor,  but  the  characterize- 
tioe  of  beiiefs  as  religious  by  oae  seeking 
the  protection  of  the  fret  exercise  is 

not  determinative  either.  U3.CJL Const. 
Amend.  L 

IS.  Fraud  «-«4(l) 

la  action  for  fraud  brought  against  re* 
ligious  corporation,  evidence  was  sufficient 
for  jury  on  the  issue  of  whether  misrepre¬ 
sentations  allegedly  made  by  reiigious  cor* 
poration’s  agents  and  employees  were  made 
for  a  wholly  nonreligious  purpose  so  as  aot 
to  come  within  the  rule  that  the  truth  or 
falsity  of  religious  beliefs  and  doetrines 
may  aot  be  submitted  for  determination  by 
jury  in  action  for  fraud. 

.1C.  Appeal  and  Error  ••1177(5)  , 

Constitutional  Law  •M 
la  fraud  action  brought  against  reli¬ 
gious  corporation  and  others,  in  which  evi¬ 
dence  established  that  defendant  was  a  reli¬ 
gious  organization  and  that  coura«  which 
plaintiff  was  induced  to  partidpate  m  were 
part  of  religious  beliefs  and  practices  of  the 
religion,  religious  corporation  was  entitled 
to  Fint  Amendment  protection  far  state¬ 
ments  regarding  its  religious  beliefs 
practices  unless  it  were  shown  that  state¬ 
ments  made  were  pan  of  an  offer  of  thoee 
services  on  a  wholly  socular  basis; 
dial  court  erroneously  instructed  that  a  de¬ 
termination  should  be  made  for  msk  of 
alleged  misrepresentations  as  to  whether  it 
was  religious  wsa  not  aeeurata,  judgment 
against  religious  organization  would  be  re- 
ver*ed  snd  cause  remanded  for  retrial 

17.  Fraad  ^13® 

State  of  mind  of  one  accused  of  making 
fraudulent  representations  is  at  issue  when 
one  of  tbo  elements  to  be  shown  is  speaker's 
knowledge  of  the  falsity  of  the  representa¬ 
tion  being  made. 

U.  Fraud 

In  action  f  >r  fraud  brought  against  rw- 
Bgious  corporation  snd  others,  trial  court 


Meraern 

erred  in  excluding  three  exhibits  offered  to 
show  the  good  faith  of  oae  of  the  individu¬ 
als  who  made  an  alleged  misrepresentation 
to  plaintiff,  since  the  exhibits  were  relevant 
to  the  issue  of  the  state  of  mind  of  the  one 
accused  of  making  fraudulent  represents- 
tionx, 

19.  Fraud  ^«5<4) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporations  and  others,  trial  court’s 
instruction  that,  in  order  to  find  for  plain¬ 
tiff.  jury  wis  required  to  find  that  plaintiff, 
having  a  right  to  do  so,  reasonably  reded 
upon  representation  and  did  not  know  it 
was  false,  adequately  and  accurately  stated 
applicable  law,  and  therefore,  trial  court  did 
not  err  in  denying  defendant's  requested 
instruction  defining  “justifiable  reliance." 

20.  Fraud  «»€S<1) 

In  action  for  fraud  brought  against  re¬ 
ligious  '  corporation  and  others,  trial  court 
erred  in  refusing  to  submit  defendant's  re¬ 
quested  instruction  defining  "material 
fact,”  msec  that  term  constituted  an  ele¬ 
ment  of  the  aetiotL 

ZL  Trial  ^29X0 

In  setion  for  fraud  brought  against  re¬ 
ligious  corporation  and  othars,  trial  court 
did  not  err  in  failing  to  instruct  jury  that 
“fraud  is  never  presumed,"  ■»»»  within 
context  of  the  instructions  as  a  whole,  jury 
was  adequately  instructed  in  that  regard. 

22.  Fraud  e»«5(l) 

In  action  for  fraud  brought  against  re¬ 
ligious  corporation  and  othcra,  trial  court 
did  oca  err  in  failing  to  give  defendants’ 
requested  instructions  containing  the  spe¬ 
cific  language  of  the  federal  and  state  con¬ 
stitutional  provisions  establishing  religious 
freedom.  U-S.CA.Const^meada.  L  14; 
ConstiArc.  L  If  i  i 

21  Fraad  ~«<1) 

In  action  for  fraud  brought  against  re- 
Hgioas  corporation  and  others,  record  estab¬ 
lished.  as  a  matter  of  law,  that  the  beliefs 
practiced  by  defendants  constituted  a  reli¬ 
gion,  and  defendaati  were  entitled  to  jury 
instruction  to  that  effect. 
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24.  Fread  •»« 

Punitive  damages  in  not  unavailable 
for  fraud  mereiy  because  the  fraudulent 
representations  ire  “speech."  U.S.C.A. 
Const-Amend.  L 

21  Frand  ^61 

In  notion  for  fraud  brought  against  re¬ 
ligious  corporations  and  others,  plaintiff 
was  not  precluded  from  recovering  punitive 
damages,  since  there  is  no  constitutional 
requirement  that  religious  organizations 
should  not  be  made  liable  for  punitive  dam¬ 
ages  because  they  are  religious  organiza¬ 
tions,  even  if  the  content  of  the  statement 
which  they  are  alleged  to  have  made  is  not 
religious.  U.S.C.A.ConscAmend.  L 


Charles  J.  Merten,  Portland,  and  Emily 
M.  Baas,  New  York  City,  argued  the  cause 
for  appellants.  On  the  briefs  was  Charies 
J.  Merten,  Portland. 

Garry  P.  McMurry.  Portland,  argued  the 
cause  for  respondent.  With  him  on  the 
brief  were  Petrie  J.  Doherty,  Ronald  L. 
Wade,  Rankin,  McMurry,  VavRoaky  k  Do 
berty,  William  T.  Powers  and  Powers  k 
Powers,  Portland. 

Dden  M.  Rosenthal  and  Leslie  M.  Rob¬ 
erts,  Portland,  filed  a  brief  amicus  euriae 
for  Cooperating  Counsel  for  the  American 
Civil  liberties  Union  of  Oregon. 

James  K.  Hoppe,  Portland,  Lae  Boothby, 
sad  Robert  W.  Nixon.  Washington.  D.  G. 
{Bed  a  brief  amicus  curiae  for  Americana 
United  for  Separation  of  Church  and  Stats. 

Before  GILLETTE,  P.  J,  YOUNG,  J, 
and  ROBERTS,  J.  Pro  Tem. 

GILLETTE,  Presiding  Judge. 

Defendants  appeal  from  the  judgment 
entered  on  a  jury  verdict  in  favor  of  plain¬ 
tiff  in  her  action  for  freud  and  intentional 
infliction  of  emotional  distress  (“outrageous 
conduct").1  Plaintiffs  freud  cause  of  ae- 
ties  alleged  14  misrepresentations  which  in- 

L  riaiaufTs  complaint  als>  contained  t  bum  of 
scuen  for  Unlawful  Tree*  Practices  agaiast  all 
iSeferwlinu.  The  jury  found  that  the  act iee 
*ma  barred  by  the  statute  of  limitations  aa  to 


duoed  her  to  pay  some  $3,000  to  defendants. 
Her  auae  of  action  for  outrageous  conduct 
alleged  in  two  counts  a  scheme  to  gain 
control  of  her  mind  and  to  force  her  into  a 
life  of  semnee  to  defendants  and  a  course  of 
retaliatory  conduct  aftar  plaintiff  disassoci¬ 
ated  herself  from  defendants.  Defendants 
interposed  various  defenses,  including  e  de¬ 
fense  based  upon  the  Free  Exercise  Oause 
of  the  First  Amendment.  The  jury  award¬ 
ed  compensatory  and  punitive  damages. 
We  reverse  and  remand. 

THE  PARTIES  AND  THE  FACTUAL 
BACKGROUND 

Plaintiff  is  a  young  woman  who  moved  to 
Portland  from  Eureka.  Montana,  in  July, 
1975,  shortly  after  she  graduated  from  high 
school,  intending  to  obtain  some  work  expe¬ 
rience  before  going  to  college  in  the  fall  to 
study  dvil  engineering.  When  she  first  ar¬ 
rived,  she  stayed  for  a  few  days  with  a 
friend  from  Montana,  Pat  Osier,  and  then 
moved  into  an  apartment  with  a  young 
woman  she  met  through  Osier.  She  soon 
found  a  job  with  an  engineering  firm  and 
worked  there  full-time. 

Defendants  are  the  Church  of  Sdentolog7 
of  Portland  (COSOP),  a  religious  corpora¬ 
tion;  the  Church  of  Scientology,  Mission  of 
Daria  (the  Mission),  also  a  religious  oorporw- 
tioc;  the  Delphian  Foundation  (Delphian), 
a  non-profit  educational  institntioe  not  ex¬ 
po— !y  organized  —  a  church -related 
school:  and  Martin  Samuels,  aa  ordained 
minister  of  the  Church  of  Scientology  and 
the  president  of  the  Mission  sad  Delphian. 

The  beliefs  of  Scientology  were  summa¬ 
rized  in  Founding  Church  of  SdtntoJogy  v. 
United  Situs,  409  F-2d  1146,  1151-62,  (D.C. 
Cir.1969),  in  a  manner  which  appears  to  be 
accurate  according  to  the  record  before  aa 
i&  this  cmi 

“The  movement  apparently  rests  aJ- 
aot*  entirely  upon  the  writinp  of  o&e 
man,  L.  Ron  Hubbard,  in  American  who 
maintained  the  headquarters  of  the 

aO  defendants  except  the  Church  of  Sciemelo- 
&  of  Portland.  A!  to  the  Church.  H  awarded 
oo  dameg**  claim.  and  we  art  not 

asked  to  review  that  verdict. 
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movement  in  Engiand  at  the  time  this 
action  *u  brought.  Ia  the  eariy  1950's, 
Hubbard  wrote  Acts  duddaeng  what 
be  sailed  ‘Dianeties.’  Dianeties  is  a  theo¬ 
ry  of  lbs  mind  which  sets  out  many  of 
the  thenpeutie  techniques  now  used  by 
Scientologists,  *  *  *. 

-  *Th«  basic  theory  of  Dianeties  is  that 
man  oomsMs  both  a  reactive  miad  aad 
an  anaiytie  miad.  The  analytic  mind  is  a 
superior  computer,  incapable  of  error,  to 
which  eaa  be  attributed  none  of  the  hu¬ 
man  aus’udpaeats  which  ereate  social 
problems  and  much  individual  suffering. 
These  art  traceable  rather  to  the  reactive 
miad,  which  is  made  up  of  ‘engrema,’  or 
patterns  imprinted  oa  the  nervous  system 
in  moments  of  pain,  stress  or  uneonstious- 
nesa  These  imprinted  patterns  may  be 
triggered  by  stimuli  associated  with  the 
original  imprinting,  and  may  then  pro* 
due*  unconscious  or  conditioned  behavior 
.which  is  harmful  or  irrational. 

“Dianeties  is  not  preseated  as  a  simple 
description  of  the  mind,  but  as  a  practical 
science  which  eaa  eure  many  of  the  21s  of 
mart  It  iarms  the  ordinary  person,  en¬ 
cumbered  by  the  ‘engrains*  e f  his  reactive 
mind,  as  a  ‘prtdear,'  by  analogy  to  a 
computer  from  which  previoualy  pro¬ 
grammed  instructions  have  not  been 
erased.  The  goal  of  Dianeties  is  to  make 
'persons  ‘dear,’  thos  freeing  the  rational 
and  infallible  analytical  The  bene¬ 

fits  this  will  bring  are  set  oat  in  consider¬ 
able  aad  alluring  detail  AO  mental  dis¬ 
orders  are  said  to  be  mused  by  ‘engrams,’ 
as  are  aO  psychosomatic  disorder?,  and 
that  concept  is  broadly  defined. 

“A  process  of  working  toward  ‘dear'  is 
described  as  ‘auditing.’  This  process  eras 
expiidtly  characterized  as  ‘therapy'  in 
Hubbard’s  best-selling  book  DIABET¬ 
ICS:  THE  MODERS  SCIENCE  OF 
XEBTAL  HEALTH  (1950).  The  process 
involves  conversation  with  an  ‘auditor' 
who  would  lead  the  subject  or  ‘predear’ 
along  his  ‘time  traeic,’  discovering  and 
exposing  ‘an grains’  along  the  way. 
Though  auditing  is  represented  primarily 
as  a  method  of  improving  the  spiritual 
condition  of  man.  rather  explicit  benefits 


to  bodily  health  are  promised  u  weiL 
Hubbard  has  asserted  that  arthritis,  der¬ 
matitis,  asthma,  some  ooronary  difficul¬ 
ties ,  «ye  trouble,  bursitis,  ulcers  and  sinu¬ 
sitis  are  psychosomatic  and  can  be  cured, 
and  further  that  tuberculosis  is  ‘perpetu¬ 
ated  by  angrejna.’ 

as  •  •  • 

“The  Hubbard  Electrometer,  or  E-me¬ 
ter,  plays  an  essential,  or  st  least  impor¬ 
tant,  pert  in  the  process  of  auditing.  The 
E-meter  is  a  skin  galvanometer,  similhr 
to  those  used  in  giving  lie  detector  testa. 
The  subject  or  'predear’  bolds  in  his 
hands  two  tin  soap  cans,  which  art  linked 
to  the  electrical  apparatus.  A  needle  on 
the  apparatus  register?  changes  in  the 
electrical  resistance  of  the  subject’s  «!»« 
The  aoditor  asks  questions  of  the  subject, 
end  the  movement  of  the  needle  is  appar- 
'  ently  used  as  a  cheek  of  the  emotional 
reaction  to  the  questions.  According  to 
complex  rules  end  procedures  set  oat  in 
Scientology  publications,  the  auditor  eaa 
interpret  the  movements  of  the  needle 
after  oertain  prescribed  questions  art 
asked,  aad  use  them  in  disgnoemg  the 
mental  and  spiritual  condition  of  the  sub¬ 
ject.”  (Footnotes  omitted). 

From  Dianeties  developed  Sdentology, 
which  incorporates  Dianeties,  but  i  ad  odes 
broader  coneepta.  As  characterized  in 
Founding  Church,  supra: 

“With  Sdentology  eaae  much  of  the 
overlay  which  lends  color  to  the  chan^ 
terization  of  the  movement  as  a  religious 
one.  Hubbard  has  daisied  kinship  bw- 
twees  his  theories  and  those  espoused  by 
Eastern  religions,  especially  Hinduism 
and  Buddhism.  He  argues  that  is 
essentially  a  free  and  immortal  spirit  (a 
‘thetaa’  in  Sdentological  terminology) 
which  merely  inhabits  the  ’mest  body’ 
fmest’  is  an  acronym  of  the  words 
ter,  energy,  spece,  time).  Man  is  said  to 
be  characterised  by  the  qualities  of  *b^ 
bigness,'  ‘havingneea,’  aad  ‘doingnem.’ 
The  philosophical  theory  was  developed 
thst  the  world  is  constructed  oa  the  rela¬ 
tionships  of  ‘Affinity,’  ‘Reality’  aad  ‘Com¬ 
munication,’  which  taken  together  are  de- 
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nominated  "the  ARC  Triangie.' "  409 

T2d  at  1152.  (Footnotes  omitted). 

The  thetan  is  said  by  Hubbard  to  be 
immortal;  it  is  the  spirit  controlling  the 
body,  through  the  mind.  After  the  death  of 
the  body,  the  thetaa  “exteriorizes"  aad  re- 
tarns  in  another  body.  The  thetaa  does  aot 
ear*  to  remember  the  life  just  lived  vbea 
separated  from  the  body  and  mind,  but 
because  each  individual  acmes  back,  be  is 
responsible  for  vhat  goes  oa  today  because 
he  will  experience  it  tomorrow. 

Plaintiff  became  involved  with  Sdentol> 
gy *  almost  immediately  upon  arriving  in 
Portland  Her  friend  Osier  was  taking 
courses  from  the  Mission  and.  on  his  advice, 
she  enrolled  in  a  communications  eoune 
offered  by  the  Mission.  As  part  of  the 
enrollment  process,  the  also  applied  for 
membership  in  the  Church  of  Scientology. 
Because  she  was  not  yet  18  years  old,  she 
was  told  that  she  must  obtain  her  mother’s 
consent  to  receive  the  services  offered  by 
the  Mission.  She  telephoned  her  mother 
and  dictated  a  consent  form  which  her 
mother  typed,  signed  end  returned 

plaintiff  paid  $50  for  the  communications 
eoune  and  began  attending  eiasses  et  the 
Miaaion  every  evening  after  work  and  at 
least  one  day  on  the  weekends.  Before 
completing  the  oo  mm  uni cations  course,  she 
signed  up  for  another  eoune  and  continued 
to  participate  in  eounae  tad  services  of¬ 
fered  at  Um  Mission  until  the  beginning  of 
October,  1975. 

Ib  early  September,  plaintiff  tppHed  to 
baeotne  a  provisional  staff  member  at  Delp¬ 
hian,  located  at  Sheridan,  Oregon.  She  in¬ 
formed  her  parents  that  she  had  decided 
aoc  to  attend  college  that  fall.  Moving  to 
Delphian  in  early  October,  she  worked  as  a 
provisional  staff  member  until  the  begin¬ 
ning  of  December.  At  that  time,  she  was 
asked  to  leave  Delphian  until  she  could  con¬ 
vince  her  mother  to  stop  opposing  her  in¬ 
volvement  in  Scientology.  Plaintiff  moved 
from  Sheridan  beck  to  Portland  and  worked 
u  a  waitrm.  While  there,  she  worked 

L  Xefertnces  to  “So«molo®r"  refer  to  piam- 
ttfTi  involvement  wtta  the  movement  in  (ener- 


with  a  staff  member  of  the  Mission,  at¬ 
tempting  to  convince  her  parents  not  to 
interfere  with  Scientology. 

Plaintiff  went  home  for  Christmas  and 
then  returned  to  Portland  in  the  eariy  part 
of  January,  1976.  She  lived  with  several 
people,  mainly  Scientologist!,  and  continued 
to  work  as  a  waitress.  She  did  not  partici¬ 
pate  in  courses  or  programs  at  the  Mission, 
but  continued  to  work,  on  "handling'’  her 
parents.  In  April,  1976.  plaintiff  went  to 
her  parents’  home  in  Montana  to  "handle" 
them,  that  is,  to  convince  them  to  accept 
her  involvement  in  Scientology,  or  else  to 
"disconnect"  from  them.  When  she 
reached  home,  ib e  was  locked  in  the  house 
and  "deprogrammed."  She  did  not  return 
to  her  involvement  with  Scientology  and,  in 
fact,  became  active  in  anti-Scientology  ac¬ 
tivities  and  participated  in  "deprogram¬ 
ming"  others.  She  filed  this  action  in  1977. 

Defendants  raise  52  assignments  of  error, 
covering  nearly  every,  phase  of  the  proceed¬ 
ings  from  pretrial  to  post-verdict.  Organi¬ 
zation  of  the  issues  is  somewhat  complicat¬ 
ed  by  the  various  causes  of  action  and  the 
various  defendanta  Several  alignments 
involve  the  FVit  Amendment  defense 
raised  by  defendanta  However,  before 
reaching  the  constitutional  issues  which 
must  be  decided  in  this  case,  we  fim  con¬ 
sider  non-constitutional  challenges  to  the 
outrageous  conduct  cause  of  action. 

OUTRAGEOUS  CONDUCT 
Plaintiff  alleged  two  counts  of  outra¬ 
geous  conduct.  The  fim  alleged  a  scheme 
to  gain  control  of  her  mind  and  to  force  her 
into  a  life  of  service  to  defendanta  The 
allegations  in  this  eount  involve  actions 
committed  by  defendants  during  the  time 
that  plaintiff  was  involved  with  Scientolo¬ 
gy.  At  the  eloee  of  the  case,  defendants 
moved  for  directed  verdicts  on  this  cause  of 
action,  arguing  that,  as  a  matter  of  law, 
plaintiff  had  not  proved  acts  that  exceeded 
the  limits  of  social  toleration.2 

aJ  and  do  not  refer  to  pia muffs  rriaaon&top 
wnh  any  particular  defendant. 

2.  The  motion  betow  was  directed  to  boot 
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Th#  ton  of  iauntionai  infliction  of  tm> 
tional  disTest,  or  octrageouz  ronauct,  is 
•till  ia  tbs  process  of  developing  ia 
ruu.  Tor  example,  there  rtaaia  soma 
questions  u  to  what  state  of  miad  is  ra- 
quired  ia  particular  situations  to  subject  a 
defendant  to  liability.  See  Brtwar  r.  £r> 
win,  287  Or.  *33,  454-58,  600  ?2d  398 
(1979);  oompara  Turman  r.  Centra/  Billing 
Bureau,  279  Or.  443,  568  PJd  1382  (1977), 
with  Rxk hill  r.  Pollard,  259  Or.  54,  485 
P2d  28  (1971). 

A  “spedsi  relationship"  between  the  par¬ 
ties  has  played  a  role  ia  every  ease  in  this 
state  involving  this  tort.4  The  tort  was 
characterized  in  Turn  tec  v.  Centra/  Billing 
Bureau,  supra,  aa  “  *  •  *  *  an  abuse  by  the 
actor  of  a  position,  or  a  relation  with  the 
other,  which  gives  him  actual  or  apparent 
authority  over  the  other,  or  power  to  affect 
.his  inurwta.  •••.’"  279  Or.  at  446,  Kg' 
P-2d  1382.  See  also  Brewer  r.  Erwin,  supra 

_ (landlord  .and .tenant);  .RockbiH  r,  Pollard, 

supra  (doctor  and  patient);  Fitzpatrick  r. 
Bobbin,  51  OrApp.  597,  626  P2d  916,  rev. 
den.  ai  Or.  151  (1981)  (landlord  and  ten¬ 
ant);  Bed  twig  r,  K-Xart,  54  OrApp.  4SC, 
635  PBd  657  (1981),  rev.  den.  292  Or.  450 
(1982)  (employer-employe).1  The  role  of 
that  relationship  has  recently  been  explored 
m  EtH  f,  Jfa/  .Department  Storm  Co,  292 
Or.  131,  S37  2 2d  126  (1981),  a  ease  iavoiv- 
lag  an  employer-employe  relationship,  in 
which  the  court  stated: 


“The  character  of  the  re.  .tionahip 
bears  on  the  mental  element  required  to 
impoee  Bability,  comport  RodduB  with 
Turman  and  Brtwtr,  and  also  on  the  next 
issue,  the  offensiveaess  of  rondos  that 
tresses  the  threshold  of  potential  liability, 
see  Pskm  r.  Oar*.  (253  Or.  113,  453  ?2d 
682  (1969))."  292  Or.  at  137,  637  P_2d 
128. 

A  plaintiffs  particular  susceptibility  to 
distress  has  also  played  a  part  ia  eertaia  of 
the  eases.  See  Rock  hi!  r.  Pollard,  supra 
(plaintiff  already  distrangbt  because  of 
automobile  Occident  and  injury  to  ehSd); 
Taman  v.  Ctnfftl  Billing  Burma,  supre 
(plaintiff  blind  and  sufftring  from  giaua^ 
ma,  requiring  treatment  by  elinic  for  which 
bill  was  being  collected);  Fltzpatriek  r. 
Robbins,  supra  (plaintiffs  aged  sad  visually 
disabled). 

Part  of  .the  uniqueness  of  this  cm  lies  ia 
the  aheeaee  of  both  of  the  considerations 
just  discussed.  At  the  eloee  of  the  evidence, 
plaintiff  withdrew  the  portion  of  ber  ®m- 
plaint  which  alleged  a  special  relationship 
between  her  and  defendant!.  Neither  does 
sbe  argue  on  appeal  that  she  was  ia  any 
way  particularly  susceptible  to  the  infliction 
of  emotional  distress.* 

The  type  of  conduct  for  which  lability 
may  be  imposed  for  infliction  of  emotional 
distram,  absent  physical  injury,  a  not  well 
defined.  Rock  kill  r.  Pollard,  supra,  rejected 


emjms  at  the  outrageous  conduct  Oe 

appeal,  defendants  argue  that  there  was  so 
outrageous  conduct  ts  s  matter  of  lew  es  to 
Count  EL  As  to  Coum  l  defendants  do  aa 
make  t hat  precise  arguraom.  but  make  several 
ocher  arguments.  including  the  trguata  tx** 
the  settee  in  protected  by  the  First  Amend- 
sicnc  We  decide  the  issue  as  to  both  counts 
on  the  han-cormitutteai  beta  rather 
reach  the  constitutional  issue  as  to  Com  L 

*  spectfleaHy  did  aot  decide  whether 

there  could  be  recovery  i*  a  situation  in  whi&i 
there  was  no  special  relationship  and  where 
only  recklessness  was  shown.  One  of  def end- 
anu#  asagnmenti  of  error  cancans  aa  instruc¬ 
ts®®  which  informed  the  jury  pUiaoff 
cruld  recover  if  defendants  acted  recklessly. 
Plaintiff  bad  previously  withdrawn  portion  of 


her  complaint  which  alleged  t  speesai  reiatte- 
ship  between  her  and  defendants  We  do  aot 
reach  the  issue  of  the  inscruette  because  we 
tbspoae  of  the  outrageous  conduct  data*  on 
other  grounds. 

3.  Bcdtwig  involved  one  party  defendant  who 
had  ao  special  rtlationalup  to  the  plaintiff. 
However,  even  in  that  ease,  some  of  the 
accessary  to  establish  the  tort  were  cogwuced 
only  by  the  employer-defendant.  a£beff  w«h  the 
other  party  defendant's  encouragement. 

I*  Plaintiff  was  IT  years  old  when  she  first  en¬ 
rolled  in  the  eammurueauons  course  but  tuned 
If  soon  after.  She  does  not  eontene  that  her 
ege  or  the  £acx  that  she  was  U'ing  on  her  own 
for  the  firs  time  made  her  parveuiarty  norrp 
tfble  to  the  in/liedoo  of  cmooooai  digram. 
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the  description  in  Restatement  (Second)  of 
Tonj  §  46  (1965) T  and  decided: 

"W«  need  a  simpler  tea;  ud  think  it 
best  for  this  cut  to  merely  bold  that  the 
conduct  must  be  outrageous  ia  the  ex¬ 
treme.  It  is  our  impression  that  the  test 
for  liability  in  these  eases  eaa  only  be 
worked  out  on  a  ease  by  ease  basis.  Here 
we  must  determine  whether  defendaat's 
conduct  was  so  extreme  as  to  warrant  the 
imposition  of  liability  for  any  severe  emo> 
tionai  distress  caused  thereby."  259  Or. 
at  S9-6C,  4S5  28. 

In  later  eases,  the  type  of  conduct  whieh 
would  subject  a  defendant  to  liability  has 
been  characterized  as  "beyond  the  limits  of 
so del  toleration."  Brewer  v.  Enria,  supra, 
27  Or.  st  456,  600  398;  see  also,  Hal? 

v.  May  Department  Stores  Co,  supra,  292 
Or.  at  137,  637  ?2d  126. 

[1]  Ai  Jiough  it  Is  ordinarily  for  the  trier 
of  fact  to  determine  not  only  the  historical 
facta,  but  also  "whether  the  offensiveness 
of  the  defendant’s  conduct  exceeds  any  rea¬ 
sonable  Emit  of  toleration,”  Sail  r. 

May  Department  Stares  Co,  supra,  292  Or. 
at  137,  537  PfW  126, 

fl}t  [is]  for  the  trial  eourt  to  deter¬ 
mine,  m  the  first  instance,  whether  the 
defendants’  conduct  may  reasonably  be 
regarded  as  so  extreme  and  outrageous  as 
to  permit  recovery.  If  the  minds  of  rea¬ 
sonable  men  would  not  differ  on  the  su^ 
jo et  the  eourt  [is]  obliged  to  grant  an 
order  of  involuntary  nonsuit  *  *  V"  Pa¬ 
ir  ce  v.  dark,  supra,  253  Or.  at  132,  453 
F-2d  682. 

The  trial  eourt  here  erred  in  denying 
defendanta’  motions  for  a  directed  verdict 
as  to  count  I  of  the  outrageous  conduct 
esuse  of  action.  We  find  no  conduct  both 

7.  The  Restatement  describes  the  conduct  which 
fives  ram  to  liability  as  foOewc 

“  *  *  *  It  has  act  been  enough  that  the 
defendant  has  actsd  with  an  so  lest  which  is 
tortious  or  even  criminal,  or  that  he  has  in¬ 
tended  to  inflict  emotional  distress,  or  tires 
that  hi*  conduct  has  bees  characunxed  by 
‘malice.'  or  s  decree  of  aggravation  which 
•wild  «n  ulb  the  plaintiff  to  punitive  ■Sam 
>!■  for  tnochar  tan.  Liability  has  bsan 
found  ooiy  where  the  conduct  has  boon  so 
«Jtrag*ous  in  enarsetsr.  and  sa  ubiibs  in 


alleged  and  proved  under  that  count 
could  subject  defendants  to  liability  for  the 
tor-  Plaintiffs  first  count  allege: 

"That  the  above  misrepresentations 
and  other  unlawful  practices  were  part  of 
a  scheme  to  gain  control  of  Plaintiffs 
mind  and  force  her  into  a  life  of  sendee 
to  the  Defendants.  She  was  intentionally 
alienated  from  her  family  and  friends. 

.  Plaintiffs  ability  to  direct  her  life  and 
form  reasonable  judgments  was  inten¬ 
tionally  impaired  by  Defendants  through 
the  use  of  a  crude  polygraph,  intense  peer 
pressure  and  other  cover,  a  earn.  She 
was  coerced  into  performing  labor  for 
which  she  was  not  paid.  She  was  held  up 
to  ridicule,  humiliated,  and  forced  under 
threat  of  retribution  and  physical  harm  to 
follow  the  dictates  of  the  Defendants, 
and  caused  to  give  Defendants  ail  the 
monies  she  had  or  euuid  beg  or  sorrow 
from  others. 

"As  part  of  the  above  scheme.  Defend¬ 
ants  caused  Plaintiff  to  believe  and  fear 
that  she  would  be  subject  to  severe  pun¬ 
ishment  should  she  ever  bring  salt 
against  Defendants,  voio*  her  iHaipprovai 
of  Defendants’  practices,  testify  against 
Defendants,  demand  a  return  of  money 
from  Defendant*  or  oommit  any  other  act 
Defendants  determined  to  be  against 
their  interests" 

[2]  In  this  pleading,  defendants’  intent, 
their  conduct  and  the  effect  on  plaintiff  are 
interwoven.  However,  this  interweaving 
should  not  be  permitted  to  obecurs  the  fact 
that  each  of  the  three  element*— intent, 
conduct  which  is  outrageous  or  beyoad  the 
limits  of  social  toleration,  and  resultant  se¬ 
vere  emotional  distress  must  be  proved 
Ia  the  present  case,  defendants  made  no 

Octree,  as  to  go  beyood  a 0  possible  bounds 
o 1  decency,  and  to  be  regarded  as  aooeoua. 
and  utterly  intolerable  in  a  ovfllaed  commit 
fury.  Generally,  the  cue  is  one  in  which  the 
reoutian  of  the  facts  to  an  average  member 
of  the  community  would  arouse  baa  laaem  > 
mem  agaiaat  the  actor,  and  iead  baas  to  ex¬ 
claim.  ‘Outrageous:-  “  Restatement  (Seen*  d) 
at  Torta.  f  44.  comment  d  (1SCSV  quoted  jt 
MockJuH  v.  fi&n&rO.  supra.  23*  Or.  at  3*-00. 
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argument  concerning  intent,  but  they  main* 
tain  that  there  is  not  suffitient  evidence  of 
either  of  the  lest  two  elements— the  outra¬ 
geous  eoaduet  end  the  resultant  diicui 
to  permit  the  ease  to  go  to  e  jury.  We 
agree  thst  there  is  no  sufficient  eridenoe  of 
the  res ui teat  severe  emotional  distress. 
However,  that  specific  basis  for  taking  the 
ease  from  the  jury  was  not  argued  to  the 
trial  court  and  we  therefore  decline  to  re¬ 
verse  the  court  on  that  basia.  This  brings 
us  to  a  consideration  of  the  evidence  con¬ 
cerning  defendants'  conduct.  It  is  only  by 
proof  of  conduct  that  is  “beyond  the  limits 
of  social  toleration”  that  plaintiff  may  re¬ 
cover  in  an  action  for  outrageous  conduct, 
no  matter  what  defendants  may  have  in¬ 
tended  and  no  matter  what  the  effect  on 
plaintiff  may  have  been.1 

With  respect  to  the  well-pleaded  eHegs- 
_tion»,  the  evidence,  viewed  in  the  light  moet 
favorable  to  plaintiff,  is  as  foDowa.  Plain-' 
.tiff .enrolled. in. the. communications  course 
on  the  advice  of  her  friend  Pat  Osier.  She 
_peid  $50  and  began  the  course  almost  imme¬ 
diately.  In  signing  up  for  the  course,  plain¬ 
tiff  filled  out  forma  which  stated  that  she 
was  applying  for  membership  in  the  Church 
of  Scientology  and  which  explained  that 
Sdestology  was  a  religion.  Because  she 
was  17  years  old  at  the  time,  she  was  re¬ 
quired  to  get  permission  from  her  mother  to 
take  the  course  and  did  so.  Plaintiff  did 
sot  pay  any  attention  to  the  explanations  of 
the  religious  natsre  of  the  courses  because 
she  was  told  that  she  had  to  fTD  out  the 
forma  in  order  to  be  allowed  to  take  the 
communications  course,  and  that  was  all  she 
was  intemted  in. 

Plaintiff  found  a  job  working  full-time  in 
an  engineering  office  in  Portland  and  was 
living  with  a  noo-StientoIogist  roommate. 
She  testified  that  she  would  go  to  work 
until  S  p.  m.  or  6  p.  m.  and  then  attend  dan 
every  evening  from  about  7  p.  m.  until 
between  10  p.  m.  and  midnight.  She  also 
attended  elan  at  least  one  fuQ  day,  and 


often  both  days,  on  weekends.  This  sched¬ 
ule  continued  from  July  13.  when  she  began 
the  communications  oourse,  until  the  begin¬ 
ning  of  October,  when  she  moved  to  Delphi¬ 
an.  At  the  same  time,  plaintiff  maintained 
contact  with  family  members  and  friends  in 
the  Portland  area,  visiting  them  a  number 
of  times  and  corresponding  regularly  with 
her  mother. 

The  communications  oourse  in  which 
plaintiff  first  enrolled  consisted  of  a  set  of 
“drills”  which  were  practiced  on  an  individ¬ 
ual  basis  with  a  supervisor.  As  part  of  each 
drill  plaintiff  would  read  bulletins  which 
described  the  theory  of  the  particular  drill 
to  be  undertaken.  She  was  then  ‘checked 
out”  on  that  information  to  be  certain  that 
she  understood  what  sbe  had  read.  Then 
she  would  practice  the  drill  “to  a  win,”  that 
is,  .until .  she  eould  complete  the  drill  as 
'prescribed.  After  completing  each  of  sight 
drills,  plaintiff  repeated  each  on  a  more 
difficult  level  until  a  final  pass  was 
achieved. 

The  drills  were  described  by  plaintiff  at 
trial.  The  first  drill  involved  reading  a 
bulletin  entitled  “How  to  Study”  and  being 
cheeked  out  on  iti .  The  second  drill  involved 
reading  the  prescribed  bulletin  and  then 
sitting  across  from  another  person  with 
eyes  dosed  and  attempting  to  dear  her 
mind  of  all  thoughts  and  to  eliminate  aQ 
outside  influences  or  distiectiona.  She  tes¬ 
tified  that  sbe  practised  this  drill  for  “a 
couple  of  hours”  before  her  supervisor  indi¬ 
cated  that  she  had  completed  ft  to  a  win. 
The  third  drill  involved  the  same  procedure, 
except  that  she  sat  across  from  her  supervi- 
sor  with  her  eyes  open. 

The  fourth  drill  is  called  “bullbaiting." 
Plaintiff  described  it  as  follows: 

-•  •  •  You'rs  fitting  with  your  eyes 
open  fating  another  person.  The  other 
person,  while  you're  sitting  there  staring 
at  them,  tries  to  distract  you  by  telCag 
you  jokes,  malting  fun  of  you,  pointing  at 


'  I 


i  ! 


t  It  may  wefl  be  that  much  of  the  rlTie  oa 
plaintiff  that  ts  aOeseO  is  act  *  ttb.tioetai  SU> 
tresa*  other.  but  we  need  not  consider  her* 
whether  recovery  for  such  effects  may  be  had 
in  an  action  for  outrateoua  conduct.  We  note 


thst  the  miartprutnuuons  which  are  rw-al- 
lesed  are  the  same  misrepreaemaoons  which 
form  the  basis  far  the  fraud  actwn  Thooe 
representation*  are  not  separately  eiffhtiew  to 
be  actionable  as  oumgemu  eondwo. 
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jou,  touching  you,  making  faces  at  you, 
trying  anything  that  they  can  to  r-ake 
you  laugh  or  twitch  or  cry  or  frown — 
max*  any  sort  of  acknowledgement  that 
you  heard  what  he  said  or  saw  what  he 
did. 

“And  the  objective  is  to  be  able  to  sit 
there  while  that  person  says  anythin*  to 
you  and  does  anythin*  around  you  with¬ 
out  thinkin*  about  what  they're  doin*, 
and  without  *ettin*  mad — maitin*  any 
gestures. 

“Q:  3ow  was  it  practiced  on  you? 

“A;  Well,  first  of  ail  they  started  by 
just  tellin*  me  jokes  and  I  like  a  *ood 
joke  and  I  would  Isugh.  And  they  would 
say:  Plonk,  you  laughed.  And  they 
would  start  you  ail  over  a*ain  on  the 
same  drill  end  they  would  tell  the  same 
jokes  antQ  they  reached  a  point  that  you 
no  longer  lau*hed  at  it,  ' 

“They  would  make  fun  of  me.  •  •  • 
Weil,  they  teased  me  about  my  religion; 
they  teased  me  about  sex;  they  teased 
at  about  my  looks.  Some  of. them  made 
Statures  toward  me  like  coming  up  eioee 
to  me  as  if  they  were  going  to  lass  me  or 
touci  me.  *  *  *  As  soon  as  they  found 
an  area  that  caused  me  to  laugh  more  or 
to  frown  or  to  cry,  they  would  go  into 
that  area  in  depth  and  *  •  •  try  and  get 
.  embarrassed  or  to  cry  or  make  some 
sort  of  reaction. 

“Q:  Did  they  use  obecene  words  or 
any  foul  language? 

“A:  Tea,  they  did.  I  was  embarrassed 
by  obseenc  words  and  they  used  obscene 
words  a  lot  Every  obscene  word  that  I 

ever  beard  was 

“Q:  Wert  you  reduced  to  tears? 

“A:  Yes,  I  was,  at  times. 

“Qt  How  long  did  the  buObaiting 
thing  go  on? 

“A:  I  was  bullbaited  several  different 
times  during  the  communications  course, 
through  three  weeks." 

After  plaintiff  was  able  to  complete  the 
bullbaiting  drill,  she  participated  in  teach¬ 
ing  it  to  other  people.* 

*•  TTitre  was  other  testimony  retardtag  the  a. 
p*n«vc*i  of  others  m  Ouilboitinf  on  other  ro- 
coft*  w non  pUmuff  wu  not  prrs^nt.  How* 


The  next  drill  required  that  plaintiff  r®ad 
sentences  from  Lewis  Carro/l’i  Alice  « 
Wonderland  and  Through  the  Looking 
Gloat  until  she  was  able  to  read  without  any 
inflection.  After  that  drill  plaintiff  pertiti- 
pated  in  a  drill  which  was  described  as 
“learning  to  acknowledge  someone.” 

“And  in  that  drill  the  person  (hat’s 
acting  u  coach  would  *  *  *  ask  you  a 
question  and  all  you  were  supposed  to  do 
is  acknowledge  them  by  saying;  ‘Good,’ 
or  Tss.’  And  you  weren’t  supposed  to 
pot  again  any  inflection  In  yoar  voice. 
You  were  supposed  to  just  say  iti  •  •  • 
There  was  no  specific  meaning  to  it  or 
anything;  just  to  get  the  person  to  know 
that  you  heard  what  they  said. 

“Q:  What  type  of  questions  were 
asked? 

“A:  There  were  two  questions;  one 
was  *  *  *  I  don’t  think  they  were  all 
questions.  I  think  the  person  just  read 
phrases  out  of  the  books  Through  the 
Looking  Glass’  and  ‘Alice  is  Wonder¬ 
land.’" 

The  next  drill  was  learning  how  to  re¬ 
ceive  an  acknowledgment  from  a  person. 
"And  what  that  was  there  w«  two 
question.  The  flm  one  was  ‘do  fish 
swim’  and  the  second  one  was  ‘do  bards 
fly.'  •  *  *  [Y>u  sat  across  from  the 
*ech  sad  you  say  to  him:  Do  flab  swint 
And  the  eoech  fries  to  ignore  you  and  you 
try  to  say  it  in  as  much  of  s  forceful 
manner  that  you  get  sa  acknowledge- 
meat  from  him.  And  he  will  sit  there 
and  laugh  at  what  you’re  doing,  or  totally 
ignore  you.  And  you’re  supposed  to  just 
sit  there  and  start  right  st  him  and  dear 
your  head  of  all  thoughts  and  ask  him 
this  question  with  such  fores  that  be  feels 
he  has  to  answer  you. 

“And  then,  as  another  step  up  from 
that  same  drill,  the  eoech.  instead  of  just 
ignoring  you  or  laughing,  will  begin  to 
make  remarks  just  like  in  the  buHbaiting 
drill.  You  will  say:  Do  birds  fly.  Ha 

«ver.  ia  consiOenng  defendants'  conduct  te= 
ward  this  plaintiff.  we  consider  as  (elevens  only 
what  plaintiff  experienced. 
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trill  a ay:  I  don’t  know.  what  do  you 
think.  And  then  you’re  supposed  to  just 
repeat  the  question  'Do  birds  fly'  until 
you  get  him  to  answer.  And  he  trill — 
sometimes  the  person  wiU  say  that  they 
have  a  headache  or  that  they  want  a 
drink  of  water  and  you’re  supposed  to 
say — you’re  supposed  to  get  them  to  for» 
get  that  they  have  a  headache  or  that 
they  need  something  and  to  answer  your 
question  for  you." 

Plaintiffs  memory  was  not  dear  on  four 
further  drills,  called  "upper  indoctrination" 
drills.  One  involved  reeding  a  bulletin  enti¬ 
tled  "What  is  Control,"  which  plaintiff  re¬ 
membered  as  "telling  you  how  to  control 
people  and  how  to  achieve  the  response  and 
the  actions  that  you  want  to  achieve  from 
the  other  person."  Another  involved  learn¬ 
ing  commands,  such  as  “Look  at  the  wall, 
.walk  over  to  that  wall,  touch  that  wall,  turn 
around."  In  another  drill, 

*****  you  give  a  command  to  [an] 
ashtray  as  you  bold  it  in  front  of  you.  I 
can’t  remember  what  the  commands 
were,  but  they  were  something  like  *  *  * 
‘Rise  up,’  or  something.  And  you  raise 
the  ashtray  up  and  you  do  this  drill  over 
and  over  until  you  are  convinced  that  you 
have  told  the  ashtray  to  move  and  it  has 
moved."  “ 

Plaintiff  completed  the  communications 
oouree  in  about  ona  month.  However,  oa 
July  25,  1975,  leas  than  two  waaks  after  aba 
started  that  course,  the  agned  up  for  an¬ 
other,  known  as  tha  Student  HAT  ooursa, 
for  which  she  paid  1250  to  the  Miauo& 
While  she  was  taking  the  communications 
course  she  was  also  approached  by  the  Mo¬ 
tion  staff  about  receiving  "auditing,"  for 
which  certain  claims  were  made  that  are 
included  among  tha  misrepresentations  al¬ 
leged  in  tha  fraud  action.  Whan  aha  was 
approached  about  "auditing"  by  a  staff 
member,  ha  told  her  everyone  has  “hang- 

Ifc  There  wee  tome  other  testiraoey  concerning 
the  type  of  activities  involved  m  the  “upper 
indoannauon*  4rtHa  Although  somewhat 
more  detailed.  it  is  substantially  the  same  as 
plaintiffs  descriptions. 


ups"  that  inhibit  communication  and  asked 
if  she  would  like  to  get  rid  of  ail  of  bar 
hangups  and  improve  herseif.  Plaintiff 
signed  up  for  auditing  because  the  staff 
member  told  her  it  was  the  best  thing  she 
could  do  for  herself,  she  was  convinced  that 
it  was,  and  she  wanted  to  develop  herself  to 
her  fullest  potential  On  July  26,  plaintiff 
paid  $780  and  on  July  31,  she  paid  an  addi¬ 
tional  SHOO  for  a  number  of  hours  of  audit- 
ing. 

Because  she  did  not  have  the  money  to 
pay  for  the  hours  of  auditing  she  was  told 
she  would  need,  plaintiff  was  onacaed  by 
Mission  staff  members  to  borrow  mooay 
from  friends  and  family.  The  staff  mem- 
ban  helped  her  to  call  people  and  ask  to 
borrow  money.  A  staff  member  would  tell 
bar  the  type  of  conversation  to  use  and  sit 
there  while  she  called,  giving  her  ideas  and 
suggestion!.  In  the  evenings  when  she 
went  to  the  Mission  she  woald  take  courses 
for  a  while  and  then  be  aakad  to  come  to  a 
staff ‘member’s  office  to  make  phone  alia. 
She  borrowed  $700-800  from  friends  sad 
family  and  another  $500  from  Freedom 
Federal  Credit  Union,  which  is  operated  by 
Scientologists. 

Plaintiff  began  the  Student  HAT  coaree 
and  the  auditing  right  after  completing  the. 
communications  course,  approximately  m 
mid-August,  She  took  the  ooona  oa  week¬ 
ends  and  participated  in  auditing  in  the 
evenings  during  the  wotk.  As  explained 
above,  tbe  purpose  of  auditing  is  riaimed  to 
be  to  relieve  the  negative  effects  of  past 
experieneaa.  This  is  accomplished  by  the 
use  of  an  "E-meter,"  which  is  a  s*udc  gal¬ 
vanometer.  The  individual  receiving  the 
auditing  bolds  what  are  described  as  two 
tin  cans,  one  in  caeh  hand  Tbe  cans  art 
connected  to  a  device  which  has  a  needle 
which  reacts  in  some  manner  to  the  re¬ 
sponses  made.0 

I L  The  C-meter  »u  describee  La  Units*  iatw 
v.  Artieio  or  Denes.  ire.  333  P.Sopp.  3S7  (P.D. 
CltTI): 

“The  E-meter  is  essentially  a  simple  tslvw- 
aemeter  omg  two  ua  cans  as  electrodes  It 
is  ervde.  battery-powered,  and  desapwd  to 
measure  decmeaJ  akin  resistance.  It  is  con* 
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Plaintiff  testified  that  the  auditor  would 
uk  4  question,  such  u  “Do  you  have  any 
problems  with  you r  parents?"  She  would 
decribe  a  particular  argument,  and  he 
would  ask  if  there  ware  earlier,  similar 
times  she  had  had  arguments  with  her  par¬ 
ents.  She  testified  that  be  would  take  her 
back  earlier  and  earlier  until  he  decided  she 
had  related  the  earliest  incident  and  her 
“needle  was  floating."  The  auditor  would 
then  go  on  to  another  question 

The  time  spent  on  auditing  varied. 
Plaintiff  testified:- 

*1  spent  at  least  two  hours,  and  often 
as  many  as  five  or  six  hours  in  auditing. 
If  s  point  was  reached,  after  a  couple  of 
hours,  where  I  was  pretty  happy,  then 
the  auditor  would  end  the  session.  But  if 
during  the  course  of  the  questions  he 
asked  me,  I  became  very  upset  and  cried 
or  wouldn't  answer  his  questions,  be 
would  keep  asking  me  questions  over  and 
over  again  until  I  reached  a  point  where 
he  felt  it  was  safe  to  end  the  session. 

“There  was  i  rule  that  in  auditing  that 
the  auditor  could  never  let  the  person 
leave  when  they  were  upset.  And  so  I 
remember  a  number  of  time  that  I  be¬ 
came  real  upset  and  just  wanted  to  leave 
and  go  home  and  get  out  of  the  place,  but 
be  said:  No,  just  sit  down.  The  way  out 
is  the  way  through,  was  the  phrase  he 
used  What  upsets  you  the  most  by  talk¬ 
ing  about  it  more  with  me  will  help  you 
overcoat  iL" 

The  Student  HA?  course  involved  listen* 
ing  to  tapes  of  lectures  by  L.  Ron  Hubbard, 
the  founder  of  Scientology,  and  reading 
various  bulletin,  after  which  plaintiff 
would  be  examined  to  determine  whether 
she  knew  the  material  contained  in  each 
one.  These  materials  concerned  proper 
study  habits  and  methods  and  the  values  of 
auditing. 

ptete*y  harmless  and  ioefftcuve  m  ttseiL  A 
person  using  the  meter  for  u-esunem  holds 
the  un  cans  m  hts  hands  during  an  interview 
with  the  operator  who  is  known  as  so  audi- 
tor  and  who  purports  to  reed  indicators  from 
the  gaJveaometer  ne*die  as  it  ootes  reactions 
to  questions.  •  •  •  “ 


In  conjunction  with  the  Student  HAT 
course,  plaintiff  attended  Friday  evening 
“murterv"  which  all  students  in  the  com- 
m unication  course  and  the  Student  HAT 
count  were  required  to  attend.  According 
to  plaintiff,  the  purpose  of  these  meetings 
was  "to  discuss  our  progress  on  the  course 
and  reinforce  one  another,  tilling  each  oth¬ 
er  how  many  points  wt  had  made."  B  She 
described  the  musters  as  follows: 

•■Well,  I  would  go  into  the  graduation 
room  and  be  seated  and  then  someone 
would  come  in  that  was  officiating  that 
sight.  And  it  varied,  like  the  person 
would  come  in  and  usually  do  something 
'to  get  everybody  to  relax.  One  of  the 
most  common  things  they  did  wu  say: 
I  want  everybody  in  here  to  introduce 
themself  to  two  people  in  the  room  that 
they  have  never  met  before.  And  then 
the  people  would  do  that  and  they  would 
be  relaxed  and  then  be  would  start  talk¬ 
ing  about  Scientology  and  Diane  tin  and 
communications  course  and  all  of  these 
things  and  how  we  were  all  going  to 
become  part  of  clearing  the  planet  or 
making  sure  that  everyone  on  the  planet 
got  Dianetic  auditing. 

"Sometimes  they  did  little  drilb  like: 
Once  a  person  asked  us  to  locate  a  space 
around  us  that  we  would  call  oun  and 
then  everyone  would  sit  there  and  do 
that.  And  be  would  say:  Now  increaae 
that  space— increase  that  space  to  include 
you  and  two  people  beside  you,  and  you 
do  that.  And  then  he  would  say:  In¬ 
crease  the  space  to  include  this  room,  and 
we  did  that. 

"He  would  say:  Increase  the  space  to 
indudt  the  whole  world,  and  you  just 
bodily  increased  it  to  that  spot  And  be 
said:  See  what  it  is  going  to  be  like.  We 
art  going  to  increase  ouroeives  until  we 
get  everyone  on  this  planet  dear." 

12.  The  students  receded  points  for  what  they 
learned  in  the  eourset.  and  a  charting  system 
was  maintained  in  which  eacn  student's  pomts 
were  recorded  to  show  his  or  her  progress  m 
Soemoiogy. 
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The  graduates  of  the  course  would  stand 
ap  and  tell  the  group  what  they  had  gained 
from  the  eourec.  They  would 

-  •  •  •  say  how  it  had  changed  their 
Eves  and  how  they  ware— they  had  final- 
fy  found  meaning  and  finally  found  a 
way  to  improve  themselve  and  rid  them¬ 
selves  of  their  harmful  past,  emotions  and 
attitudes." 

Around  the  end  of  August  or  the  begin¬ 
ning  of  September,  staff  members  at  the 
Mission  began  to  talk  to  plaintiff  about 
becoming  a  staff  member.  They  told  her 
how  rewarding  it  was,  and  they  began  to 
talk  about  Delphian.  Certain  of  the  claims 
made  for  Delphian  are  included  as  miarto- 
resen tations  alleged  in  the  fraud  count 
According  to  plaintiffs  testimony,  she  was 
told  that  she  could  take  courses  at  Delphian 
which  could  be  appEed  toward  a  college 
degree,  that  she  would  learn  about  arehitee- 
tare  and  engineering  “from  the  ground  up" 
and  that  Delphian  was  partially  funded  by 
“government  grants  for  doing  research  in 
wlar  and  wind  energy  &sd  recycling. 
Plaintiff  decided  that  going  to  Delphian 
would  be  the  best  way  to  combine  her  inter¬ 
ns  in  architecture  and  engineering  with 
her  interest  in  Sdtntology  and  Dianeties. 
She  informed  her  parents  that  she  would 
not  be  going  to  college  that  fall  as  she  had 
planned;  instead,  she  applied  to  Deiphian 
is  a,provisional  staff  member.  After  list¬ 
ing  her  perents’  borne  in  Montana  in  Se^ 
tamber,  she  moved  to  Delphian  at  the  be¬ 
ginning  of  October. 

Plaintiff  was  assigned  to  Eve  In  a  room 
with  two  other  women  and  two  children. 
She  had  a  small  space  for  her  belongings. 
She  worked  harvesting  crops  for  a  couple  of 
weeks  after  she  arrived  and  then  helped  to 
move  an  old  garbage  dump  on  the  property. 
In  the  evenings,  she  worked  indoors  dean- 
ing  floors,  washing  dishes  and  other  sueh 
talks.  Her  work  day  extended  from  8:30  a. 
m.  to  II  p.  m.  or  latar.  After  three  or  four 
weeks,  she  was  assigned  to  care  for  small 
children  of  other  staff  memben.  She  was 
given  instructions  on  using  Scientology 
methods  in  caring  for  the  children.  She 
worked  is  a  “nanny"  until  she  left  Delphi¬ 


an.  She  received  wages  of  a  few  dollars  a 

week. 

Visitors  were  not  encouraged  at  Delphi¬ 
an,  and  plaintiff  was  instructed  that  tw^ 
weeks  notice  was  necessary  if  visitors  were 
ooming.  She  described  one  incident  that 
occurred  around  Halloween  when  she  was 
reprimanded  because  her  mother  and  one  of 
her  friends  from  Montana  came  to  visit 
unannounced  Plaintiffs  mail  was  some¬ 
times  opened  before  she  received  it  at  Delp* 
hiaiL 

Beginning  in  October  and  continuing  into 
November,  plaintiff  reported  to  Delphian 
staff  members  that  her  mother  was  ray 
concerned  about  her  involvement  with 
Sdentology  She  had  been  told  that  she 
must  report  that  kind  of  activity,  because  if 
it  was  upsetting  to  her  it  would  inhibit  her 
“progress  in  Scientology.  Plaintiff  eventual¬ 
ly  became  aware  that  her  mother  had  hired 
a  lawyer  to  find  a  way  to  get  her  away 
from  Delphian.  She  informed  the  staff  of 
this  action  and  that  her  mother  had  also 
gone  to  the  media. 

Plaintiff  was  told  that  this  kind  of  activi¬ 
ty  was  bad  for  Scientology  and  that  it 
would  give  Delphian  and  Scientology  a  bad 
reputation.  She  was  told  that  she  would 
have  to  leave  Delphian  until  she  could  “han¬ 
dle"  her  parents,  which  meant  that  she 
must  convince  them  to  sign  a  statement 
ihAt  they  would  not  sue.  attack  or  embar¬ 
rass  Scientology  or  Delphian. 

Plaintiff  left  Delphian  in  late  November 
or  earfy  December  and  returned  to  Port¬ 
land.  She  began  working  u  a  waitress  in 
an  hotel  and  lived  in  a  house  with  several 
other  people,  including  her  friend  Osier , 
who  had  also  been  at  Delphian  during  the 
time  plaintiff  was  there  and  had  left  when 
the  did.  Plaintiff  went  to  the  Mission  and 
saw  staff  member  Jim  Brooka,  who  was  to 
help  her  handle  her  parenta  She  was  told 
that  she  could  not  take  any  classes  or  audit¬ 
ing  until  she  could  handle  them.  She  was 
informed  that  in  order  to  continue  in  Sdea- 
telegy  ih#  had  to  hand!,  h«r  pantri  ur 
“daeonn«et,”  eat  off  aJl  relation  with 
then. 
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Brooks  coached  b«r  on  what  to  say  is 
letters  to  her  parents  to  convince  thta  to 
ailov  her  to  eontinu*  in  Sa'entology  with* 
out  interference.  Plaintiff  obtained  per- 
mission  from  Brooks  to  go  homo  /or  Christ* 
mss  to  attempt  to  hsndle  b«r  parents.  She 
rode  borne  with  her  brother,  vho  lived  near 
Portland.  Her  parents  would  not  agree  to 
plaintiffs  requests,  and  plaintiff  returned 
to  Portland  with  Oiler. 

Under  the  direction  o f  Brooks,  plaintiff 
wrote  her  parents  a  letter  on  January  5, 
1976,  informing  them  that  she  was  oo  long¬ 
er  involved  with  Socntology.  Although 
that  was  not  true.  Brooks  told  bar  it  would 
help  her  family  “dastimulate."  She  contin¬ 
ued  to  report  har  parents’  activities  to 
Brooks,  including  an 'unsuccessful  attempt 
to  hold  plaintiff  in  an  hotel  for  “deprogram¬ 
ming."  Brooks  coached  plaintiff  in  writing 
letters  to  her  parents,  either  asking  that 
they  sot  interfere  with  ber  involvement  in 
Scientology  or  “good  road,  fair  weather- 
letters  avoiding  the  subject  of  Scientology. 

Plaintiff  also  met  with  Ray  Wilson  from 
COSOP,  who  told  her  that  if  she  wanted  to 
continue  in  Scientology  she  would  have  to 
disconnect  from  ber  parents.  Regarding 
that  coo  venation,  plaintiff  testified: 

“We  were  discussing  my  mother  and  I 
told  Ray  Wilson  that  my  mother  bad 
hired  an  attorney  and  that  she  had  told 
me  all  these  things  about  Sd«ntolog7  I 
had  never  heard  about.  My  mother  men¬ 
tioned  something  about  a  Fair  Came  Law 
and  I  said  that  to  Kay  WHson.  And  she 
said:  Oh,  that  policy  letter  has  been  can¬ 
celled.  However,  the  treatment  of  sup¬ 
pressive  persons  is  suQ  the  same." 

A  “suppressive  paroon"  is  one  wbo  at¬ 
tempts  to  damage  or  interfere  with  Sdan- 
toiogy.  The  Fair  Game  policy  was  pro¬ 
claimed  by  L.  Ron  Hubbard  in  a  policy 
letter  of  October  IS,  1967.  It  stated  that 
suppressive  persons  “[m)ay  be  deprived  of 
property  or  injured  by  any  means  by  any 
Scientologist  without  any  disapiine  of  the 
Scientologist.  May  be  trieked.  sued.  Qed  to 

IX  Defendants  maintain  that  this  policy  had 
been  cancelled.  There  was  conHictinf  evidence 
aa  to  the  status  of  the  policy  and  iu  meamn*. 


or  destroyed.'* a  Plaintiff  testified  that  she 
had  been  shown  severe]  policy  letters  re¬ 
garding  treatment  of  “suppressive  persona." 
Plaintiff  had  been  told  that  her  mother  was 

suppressive. 

Plaintiff  did  not  want  to  disconnect  from 
ber  parents,  but  she  did  want  to  continue  in 
Scientology.  She  asked  for  permission 
from  Brooks  to  go  back  to  Montana  to 
persuade  her  parena  to  agree  not  to  sue, 
attack  or  embarrass  Scientology  and  not  to 
interfere  with  her  involvement  in  iti  She 
made  the  trip  in  April.  1976.  When  the 
arrived  at  har  parents’  home,  the  was 
locked  in  the  bouse  and  “deprogrammed.* 
As  a  result,  plaintiff  decided  that  she  did 
not  want  to  return  to  ber  involvement  in 
Scientology,  and  the  did  not. 

[3]  Whether  viewed  as  individual  act a  or 
taken  together  as  a  “scheme,"  we  Cod  noth¬ 
ing  in  this  record  which  constitutes  conduct 
which  is  “beyoad  the  limits  of  social  tolera¬ 
tion."  There  is  no  evidence  that  plaintiff 
waa  threatened  or  forced  to  remain  in¬ 
volved  in  Scientology.  To  the  contrary,  she 
maintained  many  contacts  with  non-Sden- 
to  legists.  She  had  a  full-time  job  both  be¬ 
fore  and  after  ber  stay  at  Delphian  The 
record  shows  that  she  visited  with  relatives 
Bring"  in  the  Portland  area  periodically 
while  the  was  there.  She  maintained  airra- 
spoadenos  with  her  parents  and  west  back 
to  Montana  twice  before  bar  visit  in  April 
when  she  waa  “deprogrammed.”  Har  par¬ 
ents  or  ber  mother  visited  ber  several  times 
in  Portland  or  at  Delphiax  Plaintiff  be¬ 
came  involved  and  maintained  ber  involve¬ 
ment  because  the  desired  to  do  so.  If  mis¬ 
representations  were  made  regarding  the 
benefits  or  the  natare  of  Scientology  which 
gave  rat  to  that  desire,  her  remedy  would 
be  for  fnad.  not  outrageous  ooodoeL 

Plaintiff  was  recruited  and  indoctrinated 
into  the  Church  of  Scientology.  That  re¬ 
cruitment  and  indoctrination,  as  far  as  this 
record  discloses,  ware  not  so  vary  different 
than  might  be  used  by  sny  number  of  o f 
ganiatiooa.  She  joined  the  group  voiun- 

W«  aood  set  rttaJve  these  csnrticu  Oeesuse 

ms  imt  eostene*  of  th*  policy  Oort  not  eo»v 

situu  outrageous  eondue:  u  to  ini*  piaiauff. 
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urily.  aJb*it»  l»  she  eiaims,  aa  the  basis  of 
misrepresentations  made  to  her.  However, 
she  continued  to  participate  sad  maintained 
her  involvement  for  whatever  reason  with¬ 
out  actionable  threats  or  coercion  by  de¬ 
fendants. 

The  drills  plaintiff  was  subjected  to  as 
part  of  the  communications  course  she  mi* 
tially  signed  up  for  ware  not  in  themselves 
outrageous.  Plaintiff  studied  the  theory 
behind  each  drill  before  participating  in  it 
•She  returned  day  after  day  to  participate  in 
the  course,  although  she  had  daily  contact 
with  aon-Stieatoiogists  in  her  job  and  at 
bar  apartment  with  her  non-Scientologist 
roommate.  The  most  that  can  be  said  is 
that  plaintiff  was  convinced  by  defendants 
to  accept  what  they  were  teaching:  unless 
the  <"**"«  involved  more  than  persuasion, 
that  is  not'outngeoua  Whether  or  not  we 
find  any  merit  to  defendants’  teachings, 
plaintiff  apparently  did  find  merit  In  titem 
during  the  time  she  .was.  associated  with 
.  Scientology  The.  fact  that  she  was  later 
eonviaced  of  their  invalidity  does  not  males 
defendants'  conduct  outrageous  poet  bee. 

The  only  evidence  which  supports  the  al¬ 
legation  that  plaintiff  was  caused  “to  be¬ 
lieve  and  fear  that  she  would  be  subjeet  to 
severe  punishment  should  she  ever  bring 
suit  against  Defendants,  voice  her  liitafK 
proral  of  Defendants’  practical,  testify 
against .  Defendants,  demand  a  return  of 
money  from  Defendants  or  eoramit  any  oth¬ 
er  act  Defendants  determined  to  be  against 
their  interests’*  is  ths  testimony  regarding 
the  Pair  Game  policy.  Plaintiff  testified 
that  after  she  was  "deprogrammed*'  she 
was  fearful  of  retaliation  by  defendants 
There  is  no  evidence  that  during  her  associ¬ 
ation  with  Scientology  plaintiff  was  afraid 
to  terminate  her  involvement  or  feared  de¬ 
fendants  in  any  way.  The  fact  that  she 
was  informed  of  a  policy  known  as  Pair 
Gams  is  net  outrageous  conduct. 

We  hold  that  the  evidence  presented  un¬ 
der  Count  1  of  the  outrageous  conduct  cause 

T  Us  count  wis  withdrawn  as  to  defendant 
-  Mp.uin  at  the  close  of  the  evidence  COSOP 

and  defendant  Samuels  contend  that  no  in¬ 
volvement  Oy  them  was  shown,  tinuea  ef 


of  action  does  not.  as  a  matter  of  law, 
establish  conduct  that  is  outrageous  in  the 
eraeme  or  beyond  ths  limits  of  social  toler¬ 
ation. 

[4]  Count  II  of  ths  outrageous  conduct 
action  w  alleges  that: 

“Subsequent  to  Plaintiff*  deprogram¬ 
ming,  Defendants  have  pursued  a  course 
of  conduct  against  Plaintiff  that  is  do- 
signed  to  threaten,  humiliate,  and  intimi¬ 
date  Plaintiff  and  eause  bar  fear,  anguish 
and  mental  distress.  Defendants  on  June 
7,  1977,  filed  suit  against  Plaintiff  with¬ 
out  causa  and  for  the  purpose  of  intimi¬ 
dating  Plaintiff;  Defendants  have,  in 
June  of  1976  and  April  of  1977,  declared 
Plaintiff  to  be  a  suppressive  person  sub¬ 
ject  to  Defendants  continuing  'fair  game' 
policy  of  retribution  which  directs  De- 
fendantiMSrganizations  and  other  Scien¬ 
tology  organizations  and  their  members  ' 
to  trick,  lie  to  or  destroy  Plaintiff.  De¬ 
fendants  have,  beginning  in  June  of  1976 
.  and  continuing  to  the  present,  forbid, 
through  threats  of  mental  and  physical 
harm,  any  friends  of  Plaintiff  connected 
with  Defendants  from  eommuaicating 
with  Plaintiff;  Defendants  have  caused 
and  continue  to  cause  the  mailing  of  ma¬ 
terials  to  Plaintiff  and  Plaintiffs  family 
subsequent  to  Plaintiffs  request  that 
such  mailings  cease." 

Defendants  moved  for  s  directed  verdict  on 
this  count  as  well,  on  the  basis  that  tha 
conduct  proved  was  not  sueh  that  it  could 
subject  them  to  liability. 

The  evidence  established,  first,  that  a  li¬ 
bel  action  was  filed  by  earuin  of  the  de¬ 
fendants  against  plaintiff  after  a  press  con¬ 
ference  in  which  plaintiff  participated. 
That  matter  was  still  peoding  at  the  time  of 
the  trial  of  this  action.  We  said  in  Eriand- 
son  v.  Pullen,  45  OrApp.  467,  472,  606  P-2d 
11®  (1980): 

"Without  necessarily  suggesting  that  it 
could  never  be  so,  we  note  that  it  would 
be  a  rare  case  in  which  the  bringing  of  a 

our  deposition  of  this  count  on  othw  srowvds. 
w*  need  not  melt  that  issue,  We  use  use  term 
“defendants*  here  without  deiineauaa  whose 
involvement  was 
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lawsuit  wouid  fit  the  definition  of  outra¬ 
geous  conduct.  Thia  tort  has  been  re- 
•erved  for  ‘intentional  acta  of  a  flagrant 
character  under  most  ubojuiJ  facta  aad 
creumstaaees  •  •  •  *  .Ve/toa  v.  Salta, 
28 2  Or.  731,  736,  580  P  2d  1013  (1973)." 
Here  the  record  reveals  nothing  about  the 
other  case  except  that  it  was  aa  action  for 
libel.  We  do  not  know,  nor  an  we  infer 
from  thia  record,  that  it  was  without  foun¬ 
dation.  Such  proof  would  not  even  support 
an  action  for  abuse  of  process  without  evi¬ 
dence  that  plaintiff  had  prevailed.  Eriaad - 
soa  v.  P'jJlto,  supra.  Filing  saeh  a  suit  is 
not  outrageous  conduct. 

There  is  evidence  that  plaintiff  was  de- 
el*^  a  suppressive  person  by  certain  indi¬ 
viduals  connected  with  the  Mission.  Plain¬ 
tiff  testified  st  trial  that  she  knew  she  had 
been  declared  suppressive  becsuse  that  is 
whai  is  done.  .At  .her.  deposition,  she  totit 
.  fied  that  .someone  JiadjtoldJjer.  that  she  had 
been  declared  suppressive.  .However,  there 
is  no  « vide  nee  that  defendants  informed 
plaintiff  that  she  was  declared  suppressive 
and  subject  to  the  Fair  Game  policy,  or 
knew  or  intended  that  she  be  so  informed.11 

The  only  evidence  that  defendants  for- 
bsde,  "through  threats  of  mental  and  physi¬ 
cal  harm,  any  friends  of  Plaintiff  connected 
with  Defendants  from  eommunicating  with 
Plaintiff"  is  a  document  imued  June  7, 
1976: 

“All  staff  are  hereby  notified  not  to 
attempt  to  contact  or  interfere  with  JUL- 
IE  CHRISTO  FT  ESSON  or  PATRICE 
0SL2R  in  any  manner.  These  two  per¬ 
sona  have  attacked  the  Church  of  Scien¬ 
tology  so  I  repeat  they  are  not  to  be 
communicated  to  for  any  reason. 

“If  tither  of  these  two  contact  any  one 
ifl  the  Church,  or  if  any  associates  of 
theirs  try  to  eontact  any  one  of  the 
Chureh.  report  thia  action  *  •  •  immedi¬ 
ately.” 

This  directive  followed  a  letter  sent  on  June 
6.  1971  by  aa  attorney  on  behalf  of  plain¬ 
tiff  and  Osier.  That  let  tr  — 

At  htr  deposition.  plaintiff  tndflfC  that  ahe 
etc  not  know  whether  the  hm  bm  declare* 
lupywava  Later,  hovwtr.  ah*  said  she  had 
cold  by  »mioM  Uut  so*  had  b*«a  d*- 


“This  office  represen  a  Julie  Christof- 
farson  and  Patrick  Osier,  formerly  mem¬ 
bers  of  your  group.  Enclosed  are  photo¬ 
copies  of  affidavia  to  the  effect  that  they 
have  both  been  deprogrammed,  aad  that 
they  request  legal  assistance  should  you 
make  any  effort  to  induce  them  back  into 
the  eult  Naturally,  a  large  aval  aetion 
would  be  an  expected  element  of  any 
such  legal  assistance.  Therefore  you  are 
hereby  on  notice  that  any  attempt  to 
contact  them,  or  to  iatarftre  erith  them  in 
any  manner,  will  result  m  most  grave 
consequences  to  you.” 

In  addition,  a  former  staff  member  of  the 
Mission  testified  that  they  were  told  at  a 
staff  meeting  not  to  communicate  or  associ¬ 
ate  erith  plaintiff  or  Oiler  under  any  condi¬ 
tions,  or  if  they  did  so,  to  write  it  up 
immediately. 

Following,  as  the  directive  had,  the  letter 
from  plaintiffs  attorney  that 

.defendants  not  eontact  plaintiff  in  any  way, 
the  orders  that  plaintiffs  demand  be  met 
een  in  no  way  be  considered  octtageous 
conduct.  There  is  no  evidence  rh«»  &ay 
threats  of  mental  or  physical  ham  ware 
made  to  enforce  the  prohibition  on  eontact 
with  plaintiff. 

The  mailings  of  which  plaintiff  eomplains 
w*re,  erith  one  exception,  from  the  Ameri¬ 
can  Saint  Hill  Foundation  (loown  as 
ASHO)  in  California,  a  Sdentoloor  organi¬ 
sation.  Several  personal  letters  to  plaintiff, 
signed  by  individuals  she  did  not  know, 
uked  about  her  progreas  in  Scientology. 
Some  of  those  letters  contained  brochures 
on  Scientology.  In  addition,  two  editions  of 
a  newsiectar  entitled  Cause,  also  published 
by  ASHO,  were  received  by  plaintiff.  Fi¬ 
nally,  plaintiff  received  ooe  fora  letter 
with  brochures  from  COSOP.  Plaintiff 
not  seem  to  contend  that  the  contents 
of  the  loners  were  offensive,  but  she  testi¬ 
fied  that  she  was  made  fearful  by  the  fact 
that  she  received  mail  from  Scientology  or- 

eiervC  eipprcssva.  She  sat*C  that  ttm  eowJd 
not  rrmomhor  who  hod  totfd  her.  hue  thought  tt 
soimom  Who  loft  Soomoiocy  tftor  *ho 
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juiiidoas  it  alL  Certain  of  ’Jit  mailing* 
W4r#  addressed  to  plaintiffs  last  Portland 
address  and  were  forwarded  to  her  in  Mon- 
t« w«-  Others  wtre  addressed  to  the  poet 
office  box  whieh  waj  her  Eureka,  Montana, 
address. 

Mailing  letten.  brochures  on  Scientology 
tad  i  newsletter  which  were  ia  themselves 
innocuous  cannot  constitute  outrageous  con¬ 
duct.  There  wes  nothing  sinister  in  say  of 
the  material  plaintiff  received.  Neither 
was  there  anything  mysterious  about  the 
fact  that  plaintiffs  forwarding  address  was 
obtained,  for  it  is  dear  that  certain  of  the 
items  were  forwarded  by  the  poet  office 
and  that  the  envelopes  contained  an  “ad¬ 
dress  correction  requested"  imprint 

In  addition  to  what  was  alleged  in  her 
complaint,  plaintiff  also  presented  evidence 
at  trial,  erithout  an  objection  that  it  was 
outside  the  scope  of  the  pleadings,  of  three 
inddents  which  made  her  fearfuL  Once,  a 
couple  of  sooths  after  she  left  Scientology, 
she  was  in  Portland  and  was  waUdng  down 
the  street  with  Oeler  near  the  house  in 
which  she  was  staying.  They  noticed  a  ear 
parked  about  a  block  from  the  house,  and 
Osier  recognised  the  person  in  the  car  as  a 
Scientologist.  They  walked  up  to  the  car 
and  asked  the  person  what  he  was  doing. 
Be  did  not  answer  but  started  the  ear  and 
drove  away.  Later  that  afternoon  plaintiff 
noticed  a  van  parked  about  a  block  from  the 
bouse  as  they  approached  the  van.  it 
drove  away.  Osier  recognized  the  person 
driving  as  a  Sdeniologwt 

Finally,  in  June,  1976,  plaintiff  and  Oaler 
were  out  walking  and  noticed  two  Sacntol- 
c gists  behind  them.  They  walked  into  the 
library  and  wers  followed  into  one  of  the 
library  room*.  There  the  two  Scientologists 
sat  down  at  a  table  and  stared  at  them 
while  they  looked  at  books.  When  they 
started  to  leave,  the  Scientologists  got  up, 
but  plaintiff  and  Osier  left  quickly  and  did 
not  see  them  after  that.  These  three  inci¬ 
dents.  either  singiy  or  taken  as  a  group, 
cannot  conceivably  be  called  outrageous 
conduct. 

We  have  reviewed  the  record  as  it  relates 
to  the  eonduet  which  plaintiff  claims  to  be 


oucageoua.  We  recognize  that  plaintiff 
doe  not  that  any  particular  action,  by 
itself,  would  consents  outrageous  conduct, 
but  rather  contends  that  the  aceonj  togeth¬ 
er  t-g  the  level  of  aceonablc  conduce 
We  find  as  s  matter  of  law  that  the  conduct 
shown  is  not  actionable  as  outrageous  con¬ 
duct,  whether  viewed  as  individual  acts  or 
as  a  course  of  conduct.  Defendants 
tiou  for  directed  verdicts  on  the  cause  of 
action  for  outrageous  conduct  should  have 
been  granted. 

FRAUD 

We  turn  to  plaintiffs  cause  of  setion  for 
fraud.  F.aintiffs  complaint  contained  the 
following  allegations: 

•vn 

“Between  July.  1975  and  April,  1976,  in 
Oregon  Defendsrts  Church  of  Scientolo¬ 
gy,  Mission  of  Daria,  Church  of  Scientolo- 
gy,  Portland,  and  the  Delphian  Founda¬ 
tion  made  the  following  misrepresent** 
Seas  regarding  the  standard,  quality, 
grade,  sponsorship,  status,  characterises, 
ingredients,  uses,  benefits,  character  or 
quaiidm  of  the  courses  or  goods  offered 
by  Defendants  when  they  knew  or  should 
have  known  that  such  representations 
were  false: 

-STUDENT  HAT  AND  COMMUNICA¬ 
TIONS  COURSE 

-fl)  •  •  “  the  Church  of  Scientology 
Com^^u"'l^*t^n,l  Course  would  preride 
mors  knowledge  of  the  mind  than  is  pos¬ 
sessed  by  any  psychologist  or  psychiatrist 

“(2)  •  •  •  the  communication  course 
was  completed  and  endorsed  by  Father 
Pat  Flanagan  of  Boys’  Town,  Omaha,  Ne¬ 
braska.  *  *  ‘ 

“(3)  •  •  •  the  communication  course 
would  help  tbs  Flam  tiff  in  college  work 
and  ■  h*1  the  count  was  offered  on  a 
money  back  guaranteed  besia.  *  “  “ 

“(4)  •  •  •  [the]  student  HAT  eouiee 
enabled  a  student  to  undentaad  any  sub* 
ject  better  and  more  acairataiy.  *  * 
the  Student  HAT  Course  was  offered  on 
a  money  back  guaranteed  base. 
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“PLAINTIFF  WAS  FURTHER  IN¬ 
DUCED  TO  engage  in  A  PROGRAM 
INOWN  AS  AUDITING  BY  THE  FOL- 
LOWING  REPRESENTATIONS: 

“(5)  •  •  •  auditing  relievo  the  effeeu 
af  pert  erpeneneet.  *  *  *  through  in¬ 
diting  the  would  have  aore  knowledge  of 
the  mind  then  uy  peyehiecnet  or  pey- 
ehologbt  end  more  knowledge  of  the  bod¬ 
ily  proeeoe*  thin  iny  doctor. 

M  •  •  • 

“(»)  Auditing  develope  creativity; 

“(b)  Auditing  increases  LQ.  score; 

“(e)  Auditing  euro  aeuroee.  enminaii- 
ty,  insanity,  peyehoeomatie  31s,  homosex¬ 
uality  and  drug  dependence; 

"(d)  Auditing  tHowi  one  to  control  his 
own  emotions  and  the  physical  universe; 
tad 

“(e)  Auditing  was  offered  on  a  money 

beck  guaranteed  b&ssu 
•  •  •  • 

“PLAINTIFF  WAS  INDUCED  TO 
'ENGAGE 'IN  THE  STUDY  OF  ‘DIAN- 
ETICS'  BY  THE  FOLLOWING  REPRE¬ 
SENTATIONS: 

"(8)  *  *  *  Diane  ties  is  scientifically 
provable  and  that  it  care  asthma,  arthri¬ 
tis,  rheumatism,  ulcers,  toothaches,  pneu¬ 
monia.  colds,  aad  color  blindness,  *  *  * 
“(5)  *  *  *  L  Ron  Hubbard,  the  ceator 
at  asditing,  is  an  engineer  and  nuclear 
physicist  and  has  a  degree  from  Princeton 
University  aad  an  hoaormry  degree  from 
Sequoia  Univermty  aad  a  a  graduate  at 
George  Waahingtoa  University  who  re¬ 
vealed  Diaacties  to  mankind  as  a  service 
to  humanity,  with  no  'intent  to  profit 
therefrom  •  «  • 

“(10)  *  *  •  L  Ron  Hubbard  had  s  dvO 
engineering  degree;  a  ‘B.S.’  degree  aad 
was  a  nuclear  physicist,  s  graduate  of 
George  Washington  University;  aad 
received  an  honorary  degree  from  Sequ¬ 
oia  University  aad  Princeton  University, 
“DEFENDANTS  FURTHER  IN- 
DUCED  PLAINTIFF  TO  QUIT  HER 
JOB  AND  LIVE  AND  WORK  AT  THE 

]«.  Defendants  do  sot  argue  that  these  ailesed 
statements  may  act  be  fraudulent,  tt  least  tow 


DELPH  AN  FOUNDATION  BT  MAE- 
ING  THE  FOLLOWING  REPRESEN¬ 
TATIONS: 

*(11)  •  •  •  Delphian  Foundation  nj 
funded  by  government  for  devel¬ 

oping  education  and  alternative  energy 
sources:  further  that  Plaintiff  aooid  tike 
courses  At  the  Delphian  Foundation 
could  be  applied  by  as  accredited  college 
toward  a  college  degrwe. 

•(12)  •  *  *  L  Ron  Hubbard  nj  a 
graduate  of  George  Washington  Univer¬ 
sity,  nj  an  engineer  and  nuclear  phyii- 
dst  aad  had  an  honorary  degree  from 
Sequoia  University  and  the  Delphian 
Foundation  waj  nearing  accreditation 
and  had  almost  been  accredited  in  Sep¬ 
tember  of  1975;  further  in  the 
Spring  of  1975  Plaintiff  could 
courses  at  the  Delphian  Foundation  that 
eouJd  be  applied  by  an  accredited  college 
toward  1  college  degree, 

“(13)  *  *  *  [Plaintiff]  oo aid  attend 
school  at  the  Delphian  Foundation  and, 
after  such  study,  be  able  to  obtain  college 
credit  hours  in  architecture  or  engineer¬ 
ing  at  any  cofiege  in  the  country  merely 
by  taking  a  taut, 

“(14)  *  *  *  [Plaintiff]  would  obtain  at 
the  Delphian  Foundation  an  education  su¬ 
perior  to  any  University  in  the  world. 

«  •  e  •  «|| 

[5]  We  first  consider  the  motions  for 
directed  verdict  made  by  each  of  the  parties 
on  other  than  constitutional  grouada  CO¬ 
SOP  moved  for  a  directed  verdict  on  the 
ground  that  plaintiff  had  not  showrj  that 
any  o f  its  agents  or  employes  had  made  any 
of  the  misrepresentations  alleged.  COSOP 
argues  on  appeal  that  that  motion  should 
have  been  granted. 

Plaintiffs  complaint  alleged  the  mia- 
representationa  were  made  by  specific  indi¬ 
viduals  who  were  agents  or  employes  of  the 
Mission  or  Delphian.  None  of  the  individu¬ 
als  named  is  claimed  to  have  been  an  agent 
or  employe  of  COSOP.  The  complaint  did 


dtf  some  arcumstam 
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lileye  that  the  misrepresentations  were  re¬ 
puted  by  rerious  employes  of  defendants 
ud  that  they  **-"*  contained  ia  literature 
provided  to  plaintiff  by  COSOP.  However. 

»;  trial.  plaintiff  did  not  introduce  any  ew 
denct  that  the  statements  were  made  by 
tspioyes  of  COSOP  or  that  she  »«  prov¬ 
ed  with  any  literature  by  COSOP. 

There  ia  evidence  that  plaintiff  paid  ITS 
to  COSOP  for  a  “Lifetime  HAST^on  July 
30,  1975.  RASI  ia  an  acronym  for  Hubbard 
Aaaociation  of  Scientology  International 
HASI  membership  entities  one  to  a  10  per¬ 
cent  discount  on  purchases  from  all  Scen- 
toiogy  organisations  Plaintiff  eontenda 
that  COSOP  may  be  held  liable  for  the 

misrepresentations  made  by  employes  of 
the  Mission,  because  it  received  money  from 
plaintiff  while  knowing  about  the  fraudu¬ 
lent  practices  employed  by  the  Mission. 
She  does  not  contend  that  actual  knowledge 
was  shown,  but  only  that  CCSOP  had  son- 
structive  knowledge  of  the  marketing  prac¬ 
tices  of  the  Mission  tad  of  the  claims  that 
were  made  for  the  courses  offered. 

Assuming  without  deeding  that  COSOP 
eouid  be  held  liable  on  such  a  basis,  we  find 
no  evidence,  nor  has  plaintiff  pointed  to 
any,  to  indicate  that  COSOP  was  aware  on 
July  X,  1975.  when  plaintiff  paid  175  for 
the  HAS  membership,  that  plaintiff  had 
uij  contact  with  the  Mimon  at  alL 
The  only  evidence  regarding  the  175  pay- 
-  ment  to  COSOP  is  a  receipt.  Plaintiff  did 
not  testify  to  the  circumstances  surround¬ 
ing  that  payment  and,  in  fact,  testified 
mistakenly  that  she  had  not  paid  any  mon¬ 
ey  to  COSOP.  The  fact  that  both  COSO? 
and  the  Mission  are  Scientology  organs*- 
tions  does  not  by  itself  provide  a  sufficient 
link  to  hold  COSOP  liable  for  what  may 
have  been  done  by  the  Mission.  Neither 
does  the  fact  that  policy  letters  tad  bolie- 
tins  written  by  L.  Ron  Hubbard  are  es¬ 
poused  by  both  COSOP  and  the  Mission 
make  COSOP  liable  to  this  plaintiff. 

Plaintiff  has  not  shown  that  the  Mission 
acted  as  an  agent  for  COSOP,  aor  does  she 
e’tim  that  such  a  relationship  existed.  She 
has  shown  no  basis  upon  which  COSOP  may 
be  heid  vicariously  liable  for  the  actions  of 


the  Mission,  ^e  conclude  that  the  notion 
of  COSOP  for  a  directed  verdict  on  plain- 
ttffs  action  for  fraud  ahouid  have  been 
granted. 

[$]  Delphian'*  motion  for  directed  ver- 
dim  was  on  the  ground  that  none  of  the 
itatements  alleged  by  plaintiff  were  made 
by  any  of  its  agent*  or  employes  and  that 
plaintiff  had  already  paid  the  0.000  she 
claims  was  procured  by  fraud  long  before 
she  went  to  Delphian.  Although  the  com¬ 
plaint  alleges  that  certain  of  the  misrepre¬ 
sentations  were  made  or  repeated  by  em¬ 
ployes  of  Delphian,  plaintiff  appears  to  con¬ 
cede  in  her  brief  that  there  is  no  evidence  to 
support  that  allegation.  Plaintiff  argues, 
however,  that  Delphian  should  be  heid  lia¬ 
ble  because  1)  the  relationship  between  the 
Mission  and  Delphian  was  rich  that  Delphi¬ 
an  should  be  held  liable;  2)  Delphian  con¬ 
firmed  certain  of  the  misrepresentations  re¬ 
garding  its  funding,  structure  and  courses 
m  a  data  sheet  given  to  plaintiff  to  read  to 
acquaint  her  with  Delphian  when  she  ar¬ 
rived;  and  3)  Delphian  did  receive  some 
money  from  plaintiff,  apparently  for  book*, 
and  also  received  free  labor  from  plaintiff 
while  she  was  there. 

Plaintiff  does  not  *t*te  the  theory  behind 
her  contention  that  the  relationship  be¬ 
tween  Delphian  and  the  Mission  is  such  that 
Delphian  should  be  held  liable  for  misrepre¬ 
sentations  mad#  by  the  Mission.  The  evi¬ 
dence  she  points  to  in  support  of  her  con¬ 
tention  is  as  follows: 

•  •  •  •  Mission  of  Davis  has  a  breach 
at  Sheridan  on  the  Foundation  premises 
■*  •  •,  the  management  of  Mission  of  Da¬ 
vis  is  centered  it  Sheridan  *• 
that  Mission  of  Davis.  Delphian  Founda¬ 
tion  and  the  Sheridan  Mission  all  coexist 
on  the  same  property  to  such  an  inter¬ 
twined  extent  that  a  memorandum  was 
necesary  to  prevent  confusion  in  writing 
out  purchase  receipts  *  "  "■  The  two 
organizations  have  a  common  president. 
Martin  Samuels  *  *  \  who  lives  st  Sheri¬ 
dan  *  ’  \ 

“Additionally,  [the  Mi  lion’s]  repre sen- 
tations  were  not  made  eo.nckientaJly,  but 
ss  part  of  a  policy  reJculated  to  induce 
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member?  who  had  rp&nt  ail  their  sviila- 
bit  funds  for  courses  in  auditing  at  the 
Mission,  to  work  at  the  Delphian  Founds® 
tion  in  return  for  further  courses  aad 
auditing'  *  * 

It  a  not  eiejir  whether  plaintiff  is  sug¬ 
gesting  that  the  Mission  acted  as  the  agent 
for  Delphian  in  making  the  representations 
or  that  the  two  corporations  are  in  reality 
one  entity,  Le,  an  alter  ego  theory.17  The 
evidence  adduced  at  trial  does  not  support 
“piernng  the  corporate  veO"  so  as  to  permit 
treating  the  two  corporations  as  one  or  as 
the  alter  ego  of  defendant  Samuels.  The 
memorandum  to  which  plaintiff  refers 
shows  only  that  the  affairs  of  the  corpora- 
tions  were  maintained  separately.  One 
shared  corporate  officer  and  shared  facili¬ 
ties  am  not  enough  to  permit  such  an  a^ 
preach.  .See  JJowoo  Leasing  Carp.  r.  Ore¬ 
gon  Lumber  Export  Co,  283  Or.  225, 

582  P2 d  4  (1978);  Schlecht  v.  Equitable 
Bunder a,  272  Or.  92,  535  P.3d  86  (1975);’ 
Wakcman  r.  Paulson,  257  Or.  542,  480  ?2d 
434  (1971);  A.  /.  Rose  £  Son,  Inc  v.  Sd  o/ 
Funeral  Dir w  31  Or.App,  537,  570  PJ2d  1008 
(1977).® 

also  find  no  evidence  to  support  a 
finding  that  the  Mission  was  acting  as  the 
agent  of  Delphian  is  making  the  alleged 
misrepresentations.®  Oar  responsibility  at 
this  stage,  of  the  proceedings  is  to  decide 
whether  there  is  any  evidence  which  would 
support  a  reasonable  inference  of  agency 
between  the  Mission  aad  Delphian.  Bridge 
r.  Morgan,  2G  Or.  17,  496  PJd  17  (1972). 
One  essential  feature  of  agency  is  the  right 
of  the  principal  to  control  over  the  agent. 
“A  business  organization  which  operates  in 
its  sole  and  unlimited  discretion  is  not  an 
agent  hut  a  principal."  Kuhns  at  ill  r. 

17.  FUsttifTi  brief  responds  to  Deiphiaa's  arm- 
mem  u  foflowe; 

"Defendants*  argument  presumes,  crroce- 
oy*fr*  that  smes  these  misiepresentsuoas 
wtrt  made  by  someone  from  'Mission  of  De- 
vts  raiher  than  from  'Delphian  Foundation.' 
Driphian  is  insulated  from  liability  no  matter 
Hew  blatant  tho  nmastatemema" 

FlaindT  u.tn  nous  the  facts  quoted  above 
^dm^dudee:  "Any  daim  of  no  relationship 
between  Mission  and  DeJphiaa  is  absurd  and 
contrary  to  aU  the  evidence."  Thu  misses  the 
point— <he  issue  is  act  whether  there  was  a 


State  Tax  Com,  223  Or.  547,  555.  355  P2d 
249  (1960);  and  set  Restatement  (Second) 
of  Agency  §$  1,  14  (1956).  There  is  noth¬ 
ing  in  the  record  before  us  to  support  an 
inference  that  Delphian  had  any  right  to 
control  the  actions  of  the  Mission  or  had 
actual  control  over  thoee  actions;  therefore, 
there  could  be  no  finding  of  agency. 

Plaintiff  contends  that  Delphian  nlay  be 
held  Sable  on  the  basis  of  the  following 
statements  oontained  m  the  data  sheet 
which  was  given  to  plaintiff  to  read  when 
she  arrived  at  Delphian,  because  these 
statements  "confirmed”  the  misrepresenta¬ 
tions  made  by  the  Mission: 

That  some  'external'  students  be  ac- 
oepted  for  tuition  in  accordance  with  our 
school  and  university  structure. 

m  •  m  • 

That  funding  shall  be  by  donations 
.  and  endowments  and  by  grants  for  spe¬ 
cific  projects,  and  that  the  foil  definition 
of  allowable  income  routes  be  obtained 
and  used. 

•  •  •  • 

-Tlut  apprsa tiees hip*  be  a  rUsdixd 
pert  of  toy  oducatioiul  program. 

m  b  b  9 

-That  there  be  a  designated  faculty, 
both  for  priaary/secoodary  school  aad 
for  the  Unr*«r«jty. 

•  •  •  • 

“That  the  formal  s&ueture  of  a  anrror- 
sty  be  erased  aad  maiataiaed,  aad  a 
program  leading  to  aeoeditation  be  de¬ 
veloped. 

m  B  9  9 

That  special  attention  be  given  to  the 
maintenance  of  ethical  relationships  and 

relationship:  the  issue  is  whether  that  reiadoo- 
sfcip  was  so  dote  as  to  pve  rise  to  joust  or 
vicarious  liability. 

18.  Because  of  our  deposition  of  this  issue  we 
need  act  consider  whether  the  doctnac  of 
“>ercana  the  corporate  ved*  should  be  applied 
dUTortnUy.  or  if  a  may  be  applied  ai  ail.  to 
reiipous  corporations.  .  . 

18.  P!a imiiT  does  act  speefleafly  dam  that 
there  vu  as  Agency  meuoouu p. 
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exchange  among  tht  dynamics  of  TDF; 
tins  mail  be  the  ^aiding*  phnc'pie  behind 
decisions  u  to  techniques  and  orienta¬ 
tions  in  Architecture,  agriculture,  forest 
ry,  utilities,  etc.  *  *  *  " 

The  statements  quoted  above  in  con¬ 
tained  under  a  heading  "Polidea,”  Plain¬ 
tiff  does  oot  seem  to  claim  that  these  are 
misrepresentations  in  themselves,  and  they 
oould  oot  fairiy  be  construed  as  such. 
There  is  ao  evidence  to  suggest  that  they 
were  not  the  policies  of  Delphian:  neither 
do  the  statements  show  a  connection  be¬ 
tween  Dtiphian  and  the  Mission  sufficient 
to  permit  a  finding  of  agency  or  an  alter 
ego  situation.  They  do  not  aid  plaintiff. 

Finally,  plaintiff  argues  from  the  fact 
that  Delphian  received  some  money  from 
plaintiff  and  also  received  the  benefit  of 
her  free  labor  that  Delphian  can  be  held 
liable  for  *  misrepresent!  tions  made  by  the 
Mission.  As  with  the  COSOP  motion,  we 
need  not  decide  if  that  is  a  viable  theory  of 
recovery  because,  at  the  done  of  all  the 
evidence,  the  trial  court  struck  plain  tiffs 
claim  that  Delphian  had  received  free  labor 
and  was  paid  money  by  plaintiff.  Plaintiff 
has  not  contended  hero  that  that  was  error. 

We  condudt  that  there  is  no  basis  is  this 
record  for  holding  Delphian  liable  for  any 
misrepreseotations  made  to  plaintiff  and 
that  its  motion  for  directed  verdict  should 
have  been  fronted* 

[7]  Defendant  Samuels'  motion  for  di¬ 
rected  verdict  was  based  on  the  ground  that 
he  had  not  partidpated  in  the  alleged  fraud 

20.  Deipmas  argues  that  plaintiff  - had  already 
paid  ail  the  money  she  claims  to  have  paid 
before  she  had  any  contact  with  Delphian  and 
that,  therefore,  there  is  ao  causative  Uak  be¬ 
tween  piaiaufTs  damages  and  anything  Delphi¬ 
an  may  have  done.  FUmuiT  did  buy  some 
books  while  as  Delphian,  but  *  is  oot  dear 
whether  the  amount  she  spent  for  those  books 
is  included  in  the  amount  of  damag»  she 
claims.  PtunufTs  complaint  claimed  that  she 
waj  induced  to  pay  the  defendants  0.000.20. 
The  receipts  that  plaintiff  introduced  at  trial 
add  up  to  something  more  than  that  figure. 

21.  Samuels  is  alleged  to  b»  II-  bit  only  because 
he  is  president  of  the  Mi  won  and  Delphian. 
His  liability,  therefore,  is  limited  by  the  debility 
of  the  Mianon  la  the  remainder  of  thu  opu*. 


and  oould  oot  be  held  liable  to  plaintiff 
merely  because  be  is  the  president  of  the 
Mission.  The  Oregon  Supreme  Court  bald 
is  Osborn#  r.  Hay,  34  Or.  133,  145~46,  585 
P.2d  674  (19m  that 

"  •  •  *  in  order  to  hold  the  officer  of  a 
corporation  personally  liable  for  fraud  by 
an  agent  or  employee  of  the  corporation 
it  is  necessary  to  show  that  the  officer 
had  knowledge  of  the  fraud,  either  actual 
or  imputed,  or  that  he  personally  partici¬ 
pated  in  the  fraud.  See  McT irixnd  r. 
C&risb&d  S&nitorium  Gx,  68  Or.  530,  536- 
537,  137  P.  209  (1914),  and  Hoff  r.  Ptniu- 
su/a  Drainage  Dirt-,  172  Or.  630.  643,  143 
P«2d  471  (1943)."  And  see  McDoaovgb  r. 
/ones,  48  OrApp.  785,  617  ?2&  948 
(1980),  rev.  den.  290  Or.  519  (1981), 

There  is  evidence  in  the  record  from  which 
a  jury  could  have  found  that  Samuels  had 
.knowledge  of  at  least  some  of  the  alleged 
misrepresentation!.  It  was  not  error  to 
deny  his  motion  for  directed  verdict  on  that 
#  bexi a.a 

The  Mission  asserted  only  constitutional 
grounds  for  its  motion.  Not  all  of  the 
alleged  representations  are  claimed  to  be 
religious  and  therefore  the  motion  was 
properly  denied.* 

FREE  EXERCISE  CLAUSE  DEFENSE 
Wt  now  consider  the  appropriate  proce¬ 
dures  for  dealing  with  a  defense  to  an  ac¬ 
tion  for  fraud  based  on  the  Free  Exercise 
Clause  of  the  Rnt  Amendment.*  Defend- 

tee  the  tens  defendants  refers  to  the  Mission 
end  Semueta 

22.  Defendants  eiaim  that  the  statements  re¬ 
garding  the  communications  course,  the  Stu¬ 
dent  HAT  course.  Dianeucs  and  auditing  art 
protected.  They  do  not  eiaim  that  the  state¬ 
ments  concerning  Delphian  or  the  statements 
regarding  Hubbard's  educational  background 
are  rt&poua. 

23.  Defendants  rely  on  both  the  United  States 
and  the  Oregon  constitutions  for  thetf  defense. 
They  do  sot.  however,  argue  that  the  scope  of 
the  Oregon  constitution  differs  materially  from 
that  of  the  federal  constitution  and.  therefore, 
we  refer  csdy  to  the  First  Amendment  of  the 
federal  constitution  in  discussing  this  defense. 
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mu  made  i  pretrial  motion  to  exclude  from 
Ui«  tnaJ  “tay  evidence  regarding  the  validi¬ 
ty  or  sincerity  of  defendants’  religious  b®» 
Iitfs  and  practices."  In  the  alternative, 
they  asked  for  &  buria; 

"  *  *  *  to  determine  whether  the 
soursea,  training,  studies,  tod  counseling 
eonstitute  t  part  of  the  religious  beliefs 
tad  practices  of  defendants’  religious  or* 
ganizations  md  in  thus  protected  from 
inquiry  as  to  their  validity  or  sincerity  by 
the  Ore  goo  and  United  State  eonstitu- 
tions  and  applicable  law  interpretive 
thereof." 

That  moa'on  was  denied.  At  the  eloee  of 
the  evidence,  defendants  moved  to  sanice  on 
various  grounds  certain  of  the  specifications 
of  fraudulent  statementa  As  par.  of  that 
_  motion, _defendanu  moved  to  strike 'and 
withdraw  from  the  jury  all  allegations  re- 
-the  ^communications  course,  the 

Student  ,HAT_eoum,  .auditing  tad  Dianet- 

ia  on  the  ground  that  they  constitute  nli- 
gious  practices  of  the  defendants.  That 
motion  was  also  denied  Defendants  assign 
error  to  the  denial  of  both  motiona  As  we 
will  explain  hereafter,  the  pretriaJ  motion 
waa  prematura,  but  the  motion  at  the  dose 
of  ail  the  evidence  properly  presented  the 
question  for  the  trial  court's  consideration. 

_  M  A-  defense  based  on  the  Free  Exer* 
aae  Clause  presents  particuiar  difficulty 
in  an  action  for  fraud.  To  establish  fraud 
a  plaintiff  must  ordinarily  prove  that  the 
representations  made  were  false.  S+t 
ifeader  r.  Fruds  Ford,  /ac,  286  Or.  aSL 
595  P-2d  4*0  (1*79).  Howler,  when  reli* 
gious  beliefs  and  doetrines  are  involved  the 
truth  or  falsity  of  such  religious  beliefs  or 
doctrines  may  not  be  submitted  for  detar* 
mination  by  a  jury.  Sm  United  States  r 
5a//nrd  322  UA  78,  64  S.Cti  882,  88  LEd 

1148  (1944).  The  Supreme  Court  there  stat¬ 
ed 

"  *  *  *  Freedom  of  thought,  which  in¬ 
cludes  freedom  of  religious  belief,  is  basie 
“*  *  *°oety  of  free  men.  Board  of  Jdu- 
**»«  r.  Samecu.  319  UA  824  ft3  S.CL 
11T8.  87  LEd  1828].  It  embraces  the 
right  to  maintain  theories  of  life  and  of 
death  and  of  the  hereafter  which  are 


rank  heresy  to  followers  of  the  orthodox 
faiths.  Heresy  trials  are  foreign  to  our 
Constitution.  Men  may  believe  what 
they  cannot  prove.  They  may  not  be  put 
to  the  proof  of  their  religious  dcetrio«  or 
baliefa  Religious  experiences  which  are 
as  real  as  life  to  some  may  be  incompre¬ 
hensible  to  othera.  Yet  the  fact  that  they 
may  be  beyond  the  ken  of  morals  docs 
not  mean  that  they  ean  be  made  aspect 
before  the  law.  Many  take  their  gospel 
from  the  New  Testament  But  it  would 
barSy  be  supposed  that  they  eouio  b* 
tihad  before  a  jury  charged  with  the  duty 
.  of  determining  whether  those  teachings 
contained  false  represen  tationa.  The 
miracles  of  the  New  Testament,  the  Di* 
▼inity  of  Christ,  life  after  death,  the  pow* 

«r  of  prayer  are  deep  in  the  religious 
convictions  of  many.  If  one  could  be  sent 
to  jail  beeauae  a  jury  in  a  hostile  environ¬ 
ment  focad  those  .teachings  false,  little 
indeed  would  be  left  of  religious  freedom. 
TTie  Fathers  of  the  Constitution  were  not 
unaware  of  the  varied  and  extreme  views 
of  religious  sects,  of  the  violence  of  disa¬ 
greement  among  them,  and  of  the  lack  of 
any  one  religious  creed  on  whieh  all  men 
would  agree.  They  fashioned  s  charter 
of  government  which  envisaged  the  wid- 
mt  possible  toleration  of  conflicting 
views.  Man’s  relation  to  his  God  was 
made  no  concern  of  the  state.  He  was 
grantad  the  right  to  worahip  as  he 
pleased  and  to  answer  to  no  for  the 
verity  of  his  religious  views.  The  reli¬ 
gious  views  espoused  by  respondents 
might  seem  incredible,  if  not  preposter¬ 
ous  to  most  people.  But  if  those  doe- 
trines  are  subject  to  trial  before  a  jury 
charged  with  finding  their  truth  or  falsi¬ 
ty,  then  the  same  can  be  done  with  the 
religious  beliefs  of  any  sect.  When  the 
triers  of  fact  undertake  the  they 
MUr  a  forbidden  domain.  Tie  First 
Amendment  does  not  seieet  any  one 
group  or  any  one  type  of  religion  for 
preferred  treatment.  It  puts  them  ail  in 
that  position.  Xurdock  r.  Ptnosyirznix, 

319  UA  105  [63  S.Cti  3T0,  87  LEd.  1292’r 
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As  stated  ia  Dsris  v.  Season,  133  U-S. 
333  ,  342  [10  SCI  299,  300,  33  UZd.  837], 
‘With  man ’•  reiirions  to  his  Maker  and 
the  obligations  he  may  think  they  impoee, 
and  the  manner  in  which  an  expression 
shall  be  made  by  him  of  his  belief  on 
those  subjects,  no  interference  can  be 
permitted,  provided  always  the  law*  of 
society,  designed  to  secure  its  peace  and 
prosperity,  and  the  morals  of  its  people, 
are  not  interfered  with.* "  322  U.S.  at 

36-8 7,  64  SCt  at  886-887. 

Defendants  here  were  uidng  by  both  mo¬ 
tions  tbit  the  trial  court  determine  which 
of  the  alleged  misrepresentations  were  reli¬ 
gious  and  withdrew  from  the  jury  the  issue 
of  the  truth  or  falsity  of  those  statements. 
Rather  make  that  determination,  the 
trial  court  submitted  to  the  jury  the  ques¬ 
tion  of  whether  the  statement*  were  reli- 
—  gioua,  with  instructions  that  it  was  not  to 
determine  the  truth  or  falsity  of  any  state* 

,  nents  it  found  to  be  religious.* 

Defendants  and  amid  argue  that  it  is  the 
responsibility  of  the  trial  court  to  determine 
ia  the  fust  instance  the  religious  character 
of  statements  alleged  to  be  fraudulent  and 
that,  if  it  is  determined  that  the  statements 
relate  to  religious  beliefs  at  practices,  fur¬ 
ther  inquiry  is  forbidden,  ^icy  argue  that 
submission  of  the  question  to  a  jury  makes 
the  determination  one  that  is  not  renewa¬ 
ble  after  s  general  verdict,  leaving  the  pos¬ 
sibility  that  a  defendant's  adherence  to  un¬ 
popular  or  unorthodox  religious  beliefs 
cc aid  be  made  the  basis  for  liability.  Plain¬ 
tiff  argues,  on  the  other  hand,  that  it  is 
appropriate  for  the  trial  court  to  determine 
which  statements  are  religious  only  if  it  can 
do  so  as  a  matter  of  law.  She  contends 
that,  if  the  determination  requires  resolu¬ 
tion  of  questions  of  fact,  that  resolution  is 
for  the  jury.  Plaintiff  further  contends 
that  the  courses  and  practices  in  which  she 
partidpated  were  held  out  to  her  as  secular 
and  that  she  therefore  is  entitled  to  have  a 
jury  consider  the  allegedly  fraudulent  state- 

24.  Defendania  also  uii|n  error  to  the  instnjc- 
Don  pv?n  oe  the  Fr**  Lxems*  defers**  and  to 
tfit  failure  of  tO#  tnai  court  to  pv*  cenam 


meat*.  because  they  »«r*  not  religious  a 
the  context  ia  which  they  were  made. 

Courts  have  had  little  occasion  to  consider 
the  application  of  i  Free  Exercse  Cause 
defease  is  aa  scoon  for  fraud  is  a  jury 
trial  By  far  the  majority  of  the  cases  is 
this  area  hare  bees  bod* jury  easea  We 
have  found  ao  eases  which  have  considered 
this  specific  issue,  and  sene  hare  bees  cited 
to  us.  1s  fact,  there  has  beta  little  discus* 
tion  in  even  s  general  way  of  whether  as 
action  or  statement  is  religious  is  s  question 
of  law  or  of  fact.  In  practice,  the  issue  has 
been  treated  as  one  of  fact  by  many  courts, 
without  discussion.  See,  ex,  Fiedler  r.  Ms* 
ruassco  Christian  Scl i.  631  Fid  1144  (4th 
Cir.  1980);  Srown  r.  Dedt  Christies 
Schools.  Jot.  556  Fid  310  (5th  CSr.  1377); 
U sited  Sts  tea  r.  Carroll  567  Fid  955  (10th 
Cir.  1977),  but  set  United  States  r.  SUber- 
m.wL  464  F-Supp.866  (M.D.  Fla-1973);  ?» ©- 
ph  r.  Mullias,  50  CaLAppid  61,  223  CaL 
Rpcr.  201  (1975). 

In  Founding  Church  of  Sa'tatology’  r. 
United  States,  409  Fid  1146  (D.CCIri96B), 
,  false  labeling  ***— ,  the  court  (Erected 
tK.t  if  »  a«w  trial  were  to  follow  its  re¬ 
mand  of  the  ease  to  district  court, 

“  *  ’  *  it  n  incumbent  oc  the  Oral 
judge  to  rule  in  the  first  instance  wbetb* 
er  each  item  of  alleged  false  libeling 
w.im  religious  and  henee  cannot 

be  submitted  to  the  jury  for  the  factual 
determination  of  whether  it  ia  a  label  for 
the  device  in  question  and  whether  H  ia 
false."  (Footnote  omitted.)  tOi  Fid  at 
1165. 

On  remand,  the  district  court  interpreted 
tm«  admonition  to  mean  that  the  trial  court 
should  remove  from  the  jury’s  consideration 
only  those  items  which  made  “purely  reli¬ 
gious*  appeals, 

“  •  •  •  reserving  a  presentation  of  the 
other  literature  for  determination  under 
instructions  differentiating  the  secular 
from  tie  religious."  United  Ststes  r.  Af 

rrcuCTtrt  insu-ueuoe*.  W,  consider  Ukim  as- 

Bymwnu  trtfm. 
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t id*  or  Device,  333  F.Supp.  357,  361 

(DX.C.1971). 

W*  agree  with  usd  adopt  thia  approach.8 

[9]  The  jury  i a  the  urea]  trier  of  fact  ia 
tor.  cues  reeh  ta  the  oa«  before  na.  De¬ 
putes  ia  the  evidence  thou  id  be  resolved  by 
the  trier  of  fact  We  condode  that  the  trial 
court  waa  required  to  determine  the  reli¬ 
gious  character  of  the  alleged  miareproea- 
Utiorts  only  if  it  oould  do  jo  aa  a  matter  of 
law,  that  ia,  if  there  waa  oaJy  one  eoaduaion 
to  be  draws  from  the  evidence.  We  now 
turn  to  that  question. 

The  fundamental  qualification  for  protec* 
tioa  baaed  on  the  Free  Exercise  Cause  of 
the  First  Amendment  ia  that  that  which  ia 
sought  to  be  protected  must  be  “religioua* 
Wisconsin  r.  Yoder,  406  US.  206,  215-16,  92 
S.CL  1526,  1533,  32  LF/i-2d  15  (1972).  The 
_Jfi*aion  daima  that  Scientology  ia  a  religion 
aad  that  itatementa  regarding  ha  beliefa 
and  practices  are  protected.*  Plaintiff 
.does  not  contend  that  Scientology  n  aot  a 
*  religion,  but  instead  "concentrates  on  the 
particular  representations  at  issue.  She 
contends  that  those  representations  are  not 
rerigioua  statements,  no  matter  what  the 
status  of  Scientology,  and  that  the  state¬ 
ments  are  therefore  not  protected  by  the 
First  Amendment, 

Plaintiff®  approach  to  this  ease  has  been 
to  treat  the  alleged  statement!  by  defend- 
»sti  it  vacuo,  but  w*  do  not  believe  that  it 
is  constitutionally  permissible  to  approach 
them  that  wmy.  Ia  this  ease,  the  inn*  of 
whether  the  allegedly  fraudulent  state- 
men  a  are  entitled  to  the  protection  of  the 
First  Amendment  involves  several  ques¬ 
tions.  Statements  made  by  religious  bodies 
must  be  viewed  in  the  light  of  the  doctrines 
of  that  religion.  Courts  may  net  sift 
through  the  teachings  of  a  religion  and  pick 


out  individual  statements  tor  scrutiny,  d#» 
adiag  whether  each  standing  alone  is  r*li- 
pom.  Whil#  plaintiff  has  litipped  pest  the 
iiiue  of  whether  Sdentoiogy  is  s  reiipon, 
wt  do  not  believe  we  can  do  so,  because  the 
answer  to  that  question  is  pertinent  to, 
although  not  dispositive  of,  the  determina¬ 
tion  of  whether  the  statements  made  by  the 
apents  of  the  Mission  art  relipoua 

The  Supreme  Court  stated  in  Wacooun 
r.  Yoder,  supra, 

-#  *  *  Although  a  determination  of 
what  is  a  ‘reiipous’  belief  or  practice 
entitled  to  const  tutionaJ  protection  may 
present  i  mort  delicate  question  the  very 
ooncept  of  ordered  liberty  predodes  sl¬ 
ewing  every  person  to  sake  his  own 
standards  on  matters  of  conduct  is  which 
tocietj  as  a  whole  has  important  inter- 
cats."  406  US.  at  £5-16,  92  SCt.  at 
1530,  (Footnote  omitted.) 

And,  as  noted  by  the  court  in  Founding 
Church  of  Scientology  rJUnltnd  Stiles,  *a- 
1**- 

*  Though  litigation  of  the  que»- 
tion  whether  a  p'ven  group  or  set  of 
beliefs  is  or  is  not  relipoos  is  s  delicate 
business,  our.  legal  system  sometimes  re¬ 
quires  it  so  thst  secular  enterprises  may 
not  unjustly  enjoy  the  immunities  grant¬ 
ed  to  the  samtd.  When  tax  exemptions 
are  granted -to  churches,  Btigation  ooo- 
ceraing  what  is  or  is  not  a  church  will 
follow.  When  exemption  from  military 
•annee  is  granted  to  those  who  object  on 
rtlipous  grounds,  there  is  timilar  litiga¬ 
tion.  When  otherwise  proscribed  sub¬ 
stances  are  permitted  to  be  used  for  pur- 
pa*  as  of  worship,  worship  must  ba 
defined.  The  law  has  provided  doctrines 
and  definitions,  unsatisfactory  as  they 
may  be,  to  deal  with  such  disputes  •  •  " 

409  F-2d  116a 


22L  Although  in  Wisconsin  v.  Yoder  40C  1 
205.  92  S. Ct.  1525,  32  L£d-2d  13  (lfTJl 
supreme  Court  seemed  to  underuice  to  de 
its  own.  from  the  record  in  the  c 
whether  the  Amish  perems  who  refused 
send  their  children  to  secondary  school  * 
acting  on  the  basis  of  religious  convection. 
U^.  at  225. 1€.  92  S  CL  at  2533.  the  good  ft 
reiipoua  belief  of  the  parents  m  aot  qu 


tioned  by  the  siata  There  was  ao  fact  dljpute 
to  be  resolved 

2a  Because  defendant  Samuels  is  only  sought 
to  be  held  liable  only  as  preudem  of  the  Mla- 
wt  took  to  the  protection  afforded  the 
Mission.  Samuels  miy  be  held  only  to  the 
extern  the  MIaa*oo  is  liable. 
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[14. 11]  Without  attempting  an  “unprec¬ 
edented  definition  of  religion."  Malnak  r. 
Yogi,  440  F^upp.  1284,  1220  (D-VJ.19TT), 
afFd,  592  T2i  19?  (3d  Cir.  ITS),  *i  drew 
guidance  from  tb«  om  low.  W*  find  that, 
while  beliefs  rotating  to  the  existence  of, 
sad  man’s  relationship  to,  s  God  in  cer¬ 
tainly  religious,  belief  is  s  additional,  or 
say,  "god"  is  not  s  prerequisite  to  a  finding 
that  a  belief  is  religious.  Tomaso  r.  Wat* 
tins,  367  US.  488,  81  S.Ct  1680,  «  I.fidJZd 
982  (1961);  Everson  r.  Board  of  Education, 
330  US.  1.  67  S.CL  504,  91  LEd  711.  168 
A. LX,  1292  (1947);  Washington  Ethical 
Sec.  r.  District  of  Columbia,  249  T 2d  127 
CD.CCir.1957);  Malnak  r.  Yogi,  supra,*  Fel¬ 
lowship  of  Humanity  r.  County  of  Alameda, 
153  CaLApp.2d  673,  315  P^d  394  (1967). 
Neither  does  the  fact  that  Sdentology  is  of 
relatively  recent  origin  mean  that  it  is  not 
estitiad  to  the  protection  of  the  First 
CAmendmenti  See  Lossy  r.  Scarr,  474 
F.Supp.  1186  (SDJowa  1979);  MaJaak  r. 
Yogi' supra;  Sommers  t.  Brewer,  361 
•P^upp.  537  (SDJowa  1973);  nee  also  Unit¬ 
ed  States  r.  Ballard,  supra;  Founding 
Church  of  Scientology  r.  United  States,  su¬ 
pra.  On  the  other  hand. 

“[a]  way  of  life,  however,  rirtaous  and 
admiraole,  [is  sot  entitled  to  Fint 
Amendment  protection]  if  besed  on  pure¬ 
ly  secular  consideration!. 


Courts  may  not,  of  course,  judge  the 
'truth*  or  'falsity'  of  the  beiiefs  espoused 
by  a  group  in  determining  its  status  as  a 
religion:  the  inquiry  here  is  simply  whether 
the  teachingi  of  Srientoio^  are  of  the  type 
that  qualify  for  the  protection  of  the  Free 
Exercise  Cause.  The  record  in  this  ease 
demonstrates  indisputably  that  they  art. 
Although  certain  of  the  theories  wpoused 
by  Sdentology  appear  to  be  more  psycho- 
logical  than  religious,  we  cannot  dissect  the 
body  of  beliefs  into  individual  components. 
It  seems  dear  that  if  defendants  sought  to 
teach  Sdentology  in  the  public  schools  in 
this  country,  they  would  be  prohibited  from 
doing  so  by  reason  of  the  Establishment 
Clause  of  the  Hrst  Amendment.  See  Mal- 
n&k  r.  Yogi  supra;  Epperson  r.  Arkansas, 
393  UA  97,  89  S.Cti  266,  21  T.Fd2ri  228 
(1968).  The  theories  of  Hubbard  are  in¬ 
terrelated  and  involve  a  theory  of  the  ns-  • 
tare  of  the  person  and  of  the  iadhSdual’s 
relationship  with  the  universe.  See  Foun'd- 
ing  Church  of  Sdentology  v.  United  States, 
409  F5d  at  llflO. 

[12]  The  Mission  is  incorporated  as  a 
tax-exempt  religious  organization;  *  it  has 
ordained  ministers  and  characterizes  itself 
as  a  church.  It  has  a  system  of  beliefs,  or 
creed,  which  encompasses  beliefs  which  art 
religious  in  character.  We  coadode  that 
Sdentology  is  a  religion  and  that  the  Mis¬ 
sion  is  a  religious  organization  entitled  to 
invoke  the  protection  of  the  Free  Exercise 


"Thus,  if  the  Amish  asserted  their 
claims  beeause  of  their  subjective  evalua¬ 
tion  and  rejection  of  eoutemporary  secu¬ 
lar  values  accepted  by  the  majority,  much 
as  Thoreau  rejected  the  soda]  values  of 
his  time  and  isolated  himself  at  Walden 
Pond,  their  daires  would  not  rest  on  a 
religious  basis,  Thoreau ’s  ehoiee  was 
philosophical  and  pcnonal  rather  than  re¬ 
ligious.  and  sueh  belief  does  not  rise  to 
the  demands  of  the  Religion  Causes.” 
Wisconsin  r.  Yoder,  supra,  406  UA  at 
215-16,  92  S.Cti  at  1533;  see  also,  United 
Sum  r.  Seeger,  380  US.  168,  176,  85 
S.Cti  ISO,  859,  13  L Ed  2d  733  (1965);  and 
see  Welsh  r.  United  Sutm,  388  UA  332, 
90  S.Cti  1792,  28  LEd-2d  308  (1970), 


CUuM. 

[13]  The  second  inquiry  to  be  made  in 
determining  whether  the  statements  at  is¬ 
sue  are  protected  is  whether  thoee  state¬ 
ments  reiste  to  the  religious  beliefs  and 
practices  of  the  Mission.  It  is  deer  that  a 
religious  organization,  merely  because  it  is 
such.  is  aot  shielded  by  the  First  Amend¬ 
ment  from  all  liability  for  fraud  See 
Founding  Church  of  Sdentology  r.  United 
States,  supra;  see  also  CantwIT  r.  Connect¬ 
icut,  310  US.  296,  60  SCti  900,  84  LEd 
1213  (1940).  If  the  statements  involved 
her*  do  not  concern  the  religious  beliefs  and 
practices  of  the  Mission,  the  Fro*  Exercise 
Cause  provides  no  defense  to  plaintiff s 
action.  Defendant  presented  evidence  that 


i 
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£b#  course  and  auditing  is  whieb  plaintiff 
parutipaMd,  and  about  which  tb«  all*f«d 
aiare presentations  were  nude,  were  pan  of 
the  reiigioua  beliefs  and  pnctice  of  Soon* 
miogy.  Plaintiff  did  not*  and  doe  aoti 
•eontet  that  fact. 

flie  final  inquiry  involved  in  determining 
whether  the  alleged  misrepresentations  arc 
protected  by  the  Pirn  Amendment  is 
whether  the  statements,  although  made  on 
behalf  of  a  religious  organisation  t&d  hzv- 
mg  a  religious  character,  were  nonetheless 
made  for  a  wholly  secular  purpose.  Al¬ 
though  we  find  that  it  has  been  otablished 
is  this  record  that  Sd«ntolog7  a  a  religion, 
that  the  Mission  is  a  religious  organization 
and  that  the  statements  which  are 
to  be  religious  relate  to  religious  beliefs  and 
practices  of  Scientology,  plaintiff  did 
pesent. evidence  .that .the  .courses  and 'audit- 
-  ing  ahe  received  were  offered  to  her  on  aa 
entirely  secular  bass  for  self-improvement, 
.thereby  creating  a  jury  iasae  as  to  that 
rriitter.  Plaintiff  testified  she  was 
told  that  the  term  “religion’  aad  “church’ 
were  used  oniy  for  poblic  relations  pur¬ 
poses.  She  also  presented  testimony  from  a 
former  Mission  staff  member  that  the  staff 
was  instructed  to  avoid  the  issue  of  religion 
when  sttemptiag'  to  iater«t  someone  in 

Jt  is  suggested  in  Weiss.  VOcy*  Ptmun 
Mad  froavuoa:  ’XMipoe"  ia  the  Lrm.  73  Yale 
U  593.  »*  (19C4X  that 

“S«ause  rdipen  eaa  be  ia  conflict  wtth 
ocher  disep lines,  becauae  tt  euu  seoes 
everyday  Ufe.  we  eaa  onfy  know  rh»f  a  -*»■■»» 

**  based  on  religion  when  we  arc  told  that  n 
The  legal  baas  for  stating  that  a  claim  is 

®ba  religious  domain  can  be  um  a  is 
oqm  is  btui|  riiipom  in 


tht  Constitution  prohiWts  dsAmg 
&a  im  of  belief  u  ‘retipoua.*  •  aaa  must 
mtk*  it  dear  that  the  beliefs  he  represents 
arr  ‘nriigjous'  tf  he  wimi  to  be  tre t  to  «• 
uAdar  tile  eonjumoonai 
of  fMom  of  rdipoos  belie!  Ha  has  the 
turds*  of  eornmurucaun^  ha  rpniri 

o*+y  from  tht  authority  of  retigiocL  But. 
onca  n^eh  a  burden  has  bttn  met.  then  w 
cannot  attack  the  particular  aspects  of  his 
faah  as  fraudulent. 

-  •  •  • 

"^hat  a  man  presents  as  a  reilpcus 
than,  c anno*  be  tttaeked.  ft  is  oniy  when  he 
******  *  representation  beyond  religom  au- 
Lhorrty  that  wt  can  appiy  Laws  of  fraud " 


Sdtntoiogy  and  that,  if  pressed,  they 
to  say  that  it  is  not  a  religion.5 

[14]  There  ta,  on  tbt  other  huxi,  tr>. 
dtnot  that  plaintiff  joined  the  Church  of 
Scientology  and  that  tb«  was  told  that  tht 
courses  and  practices  were'  religious  in  aa- 
tore.  Many  of  tht  materials  which  she  read 
contained  a  statement  inside  the  front  cover 
which  indicated  that  Scientology  is  a  reli¬ 
gion,  that  auditing  is  a  religious  practice 
and  that  the  E-meter  is  a  reiigious  arti¬ 
fact* 

In  Unitad  Sutm  r.  Artick  <r  J^tvice, 
Etc^  supra,  333  F-Supp,  a:  363-065,  the 
dutnet  court,  fitting  without  a  jury,  found 
that  Scientology  services  were  offered  on 
both  a  religiouj  and  .a  secular  basis  and  that 
the  E-meter  .was  .misbranded  .because  much 
of  the  literature  explaining  its  use  »nd  ex¬ 
pounding  on  its  value  .was  presented  in  an 
entirely  non-religions  .context  Tie  court 
recognised  that  complete  condemnation  of 
the  E-meter  would  encroach  upon  reli¬ 
gions  freedom  of  thoee  who  used  the  deviee 
as  a  religious  artifact  It  therefore  ordered 
the  device  condemned  with  the  provision 
that  it  could  be  distributed  only  for  use  in 
bens  fide  religious  counseling.  This 


As  attractive  as  this  anahymj  may  be.  we  do 
believe  that  tt  has  bees  tht  approach  taken  by 
the  courts  in  cons^enna  claims  for  protection 
under  the  First  Amendment  As  in  Walsh  e. 
Unitsd  fores,  supra,  and  Maine*  v.  Y&m»  sih 
pra.  the  proponents  of  a  particular  doctrine 
may  unwittingly  fail  to  define  as  Teiipous* 
what  is,  in  fact,  constitutionally  protected  as 


».  It  is  dear  that  in  the  context  of  the 
lishmem  Clause  the  chancunxadon  of  the  ac- 
ttvtty  as  noo-reli^ous  is  not  a  determmatrve 
foaor.  See  Maina k  v.  Yogs,  supra:  see  oJs@ 
tntai  v.  VTtaie,  370  US.  421.  C  S.Ct  1262.  S 
LXdJd  801,  16  A,L.A_2d  1213  0962*  7oremjo 
v.  WatXmx  317  LLS.  eat.  SI  S.Ct  1610.  6 
L.Rd  2d  M2  (1962);  Walsh  v.  Unsad  Stsiss, 
supra.  Oo  the  other  hand,  the  characienzaoon 
of  beliefs  as  reiifious  by  oae  setfenc  the  pr^ 
lection  of  the  Free  Exercise  Oause  a  not  rtrrsr 
minaove  either.  See  wuconsm  r.  rod or,  *u» 
pra.  406  U-S.  at  21S-1C  82  SCt  at  1522: 
founding  Church  of  Soeruo/oc'  v.  Unitad 
Sestet,  supra:  Peopia  e.  Woody.  40  CaLlptr. 
69.  394  113  (1964):  C/iured  Srares  v.  Kuca, 

211  FSupp.  429  (O.O.CI96D. 
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differ!  from  United  Suits  r.  Asude  or 
D*v*x.  £&.  luprn.  La  that  the  court  there 
pointed  out  that  thar*  were  organizations 
other  the  Founding  Church  of  Soen- 
tology  that  were  using  the  E-metar  aad 
offering  auditing  aervice*  It  eras  the  bm 
of  the  E-raeter  by  the  secular  organizations 
which  the  court  forbade.  The  court  did  not 
©aside?  whether  use  by  the  Cbunh  could 
be  on  &  ocular  u  well  as  on  e  religious 
baiia.  Wt  believe  that  such  a  possibility 
exist* 

There  are  certainly  ideal  which  nay  only 
be  classified  ai  reltgiou*  Statements  re* 
f»rdiag  the  naoire  of  a  aupreme  being,  the 
value  of  prayer  and  worship  are  such  state* 
ae&ta.  There  tre  alio,  however,  state- 
"ments  which  art  religions  only  became 
-^thoee'epouiing  them  make  them  for  a  rtli* 
^"giooa  purpose.  .The  statement!  which  are  ' 
alleged  by  plaintiff  to  be  miarepresenta- 
^tioai  in  this  ose  are  not  of  the  type  which 
must  alwiyi  and  in  every  context  be  con¬ 
sidered  religious  as  a  matter  of  law. 

[15]  ▼«  have  found  that  H  is  estab¬ 
lished  in  this  case  that  the  Mission  is  a 
religious  organization  and  that  Scientology 
ts  a  religion.  Plaintiff  does  not  dispute  the 
daim  that  the  courses  end  auditing  she 
•  received  ire  part  of  the  religious  beliefs  and 
practices  of  Scientology.  It  is  also  aaoon* 
troverted  that  plaintiff  applied  to  join  the 
Church  of  Sdentology,  Mission  of  Davis, 
before  taking  any  of  the  oouress  offered. 
These  facts  may  be  highly  persuasive  evi¬ 
dence  of  the  contention  that  the  courses  asd 
auditing  plaintiff  received  were  religious  in 
nature  asd  that  the  statements  made  re¬ 
garding  their  nature  and  efficacy  were  reli¬ 
gious  statement*  There  is,  however,  ®n- 
flicting  evidence  which  the  jury  was  enti¬ 
tled  to  consider.  Plaintiff  presented  evi¬ 
dence  from  which  it  could  be  concluded  that 
the  courses  and  auditing  were  also  offered 
on  e  wholly  secular  basis.  Because  the 
sta'eraents  were  not  necessarfy  religious, 
plaintiff  was  entitled  to  have  a  jury  con¬ 
sider,  nader  proper  instructions,  the  ques¬ 
tion  of  whether  the  statements  were  made 
for  a  wholly  non-religious  purpose.  The 
trial  court  was  correct,  therefore,  in  re¬ 


fusing  to  rule  before  trial  as  to  whether 
thee  alleged  statements  were  religious.  It 
was  likewise  ®rreet  in  refusing  to  with¬ 
draw  the  statements  from  the  jury's  consid¬ 
eration. 

We  tarn  now  to  the  question  of  the  prop¬ 
er  instructions  to  be  given  the  jury  in  ®o- 
sidering  the  allegations  of  fraud  in  this 
®ntext. 

first  amendment  instruction 

[15]  Defendants  objected  to  the  giving 
of  the  following  instruction  regarding  the 
First  Amendment  defense: 

"The  defendants  have  asserted  u  an 
affirmative  defense  that  the  Cowtitc- 
tienr  of  the  United  States  and  the  State 
of  Oregon  provide  that  religiooa  beliefs 
and  doctrines  may  not  be  questioned  for 
truth  or  falsity.  To  establish  this  de¬ 
fense,  defendants  must  prove  that  each  of 
.the  acts 'or' representations  wmplainsd  of 
were  religious  in  nature  and  were  b^d 
out  as  sued  to  plaintiff. 

“They  must  further  prove  that  if  the 
acts  and  representations  complained  of 
were  held  out  as  religious  in  nature,  that 
they  were  held  out  by  defendants  «*  good 
faith  religious  beliefs  sad  doefime. 
Therefore,  if  you  Cad  that  the  acts  nr 
representations  ®mplained  of  w»wi  acts 
or  representations  religious  in  nature  aad 
held  out  as  soeh,  aad  held  in  good  faith 
belief,  then  you  may  not  inquire  into  the 
truth  or  falsity  of  *uch  acts  or  represen¬ 
tation*  Your  inquiry  must  end  and  your 
verdict  shall  be  for  the  defendant* 
However,  ahould  you  determine  that  any 
of  the  acts  or  representations  wmplaintd 
of  were  not  religious  in  nature  or  were 
not  held  out  as  such  to  the  plaintiff,  or 
were  not  held  to  be  such  in  good  faith, 
the"  you  may  determine  the  t^ith  or 
falsity  of  such  sea  or  representation*" 
We  find  the  instruction  to  be  an  inaccurate 
statement  of  the  lew  as  it  applies  to  this 
*ad  esnelude  that  revtrcal  of  the  judg¬ 
ment  on  the  fraud  cause  of  aetioa  is  re¬ 
quired. 

Defendants  first  object  to  the  sutunmion 
to  the  jury  of  the  qu®tion  of  the  religious 
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nature  of  the  raumesa  That  submission 
wtj  no;  error.  However.  the  directions  for 
determination  of  that  issue  were  erroneous. 
This  record  establishes  that  Scientology  is  s 
religion  sod  that  the  Mission  is  s  religious 
organization,  It  aiso  establishes  that  the 
“courses  end  auditing  which  plaintiff  was 
induced  to  participate  in  are  par.  of  the 
religious  beliefs  and  practices  of  S den- 
tology.  The  Mission  is,  therefore,  entitled 
to  the  protection  of  the  First  Amendment 
for  statements  regarding  its  religious  be¬ 
liefs  and  practices  unless  it  a  shown  that 
the  statements  made  were  pert  of  an  offer 
of  those  services  to  the  public  on  a  wholly 
secular  bask  The  reasonable  inference  u> 
be  drawn  from  the  instruction  as  given  is 
that  a  determination  should  be  made  for 
•'  each  of  the  alleged  misrepresentations  aa  to 
^.whether. it  was  religious  and  whether  it  was 
held  out  to  plaintiff  as  religious  in  nature. 
.  Thij  fragments  the  inquiry  inappropriately. 
_Tbe.  question  .which  the  jury  was  required 
to  decide  in  this  case  was  whether,  even 
though  the  Mission  is  a  religious  organiza¬ 
tion,  it  offered  the  services  in  question  here 
on  a  wholly  non-religious  basis.  See  Found¬ 
ing  Church  of  SdentoJo gy  v.  United  States, 
supra.  It  is  only  upon  an  affirmative  find¬ 
ing  on  that  issue  that  liability  can  attach 
for  the  statement!  made  in  this  case.  The 
jury  was  not  oorrectly  instructed  in  that 
regard. 

Is  addition,  the  instruction  that  the  state¬ 
ments  must  be  held  out  aa  religious  in  good 
faith  is  not  accurate.  The  question  of 
“good  faith”  belief  a  quite  complicated  in 
this  ease,  for  the  defendants  charged  with 
fraud  are  not  the  individuals  who  made  the 
representations,  but  the  religious  organiza¬ 
tions  themselves.  It  is  true  that  in  many 
eases  in  which  free  exercise  protection  has 
been  sought,  courts  have  looked  to  whether 
the  one  seeking  the  protection  is  “sincere” 
in  his  or  her  belief  in  the  doctrine  at  issue. 
See,  cg-r  People  v.  Woody,  supra;  7 1  tend 
r.  Burm.  522  F-2d  257  (8th  Or.  1975). 
Those  ra»es,  however,  involve  the  sincerity 
of  the  individuel  claiming  the  protection. 

United  States  r.  Be  Herd,  supra,  has  been 
dted  to  ua  for  the  proposition  that  the 
sincerity  of  the  proponents  of  religious  be¬ 


lief  is  a  proper  subject  for  inquiry  in  aa 
action  for  fraud.  W«  do  not  read  BeUerd  so 
to  hold.  In  BeUerd  a  criminal  actios  for 
mail  fraud,  the  parties  agreed  in  the  trial 
court  that  the  issue  of  the  troth  or  falsity 
of  the  statements  at  issue  wouid  not  be 
submitted  to  the  jury,  but  only  the  question 
of  whether  the  defendants  honestly  and  sin¬ 
cerely  believed  the  statements  they  made. 
After  a  jury  verdict  finding  them  guilty, 
the  defendants  con  tended  that  it  was  inn- 
proper  to  withdraw  from  the  jury  the  ques¬ 
tion  of  whether  the  statements  made  were 
true  or  false.  The  Circuit  Court  of  Appeals 
agreed  and  reversed  the  conviction.  On 
appeal,  the  Supreme  Court  held  that 
*  •  n  •  the  District  Court  ruled  properiy 
when  it  withheld  from  the  jury  aU  ques¬ 
tions  concerning  the  truth  «dt  falsity  of  tb# 
religious  beliefs  or  dcct rirai  of  [the  defend¬ 
ants].”  .The  Court  .then  noted  that  the 
fend  ants  urged  other  grounds  for  support¬ 
ing  the  reversal  of  the  "convictions,  but  it 
refused  to  consider  those  contentions  before 
giving  the  circuit  oourt  an  opportunity  to 
consider  the  issues  flr?t.  322  U-S,  8R  84 
S.CL  at  887.  BeUerd  did  not  address  the 
question  of  the  propriety  of  submitting  the 
issue  ef  the  defendants’  linearity  to  the 
jury.  In  addition,  the  defendants  in  BeUerd 
were  the  very  individuals  accused  of  actual¬ 
ly  making  the  statements  at  isne.  The 
liability  of  a  religious  organisation  for  the 
statements  of  its  agents  was  not  discussed. 

In  the  situation  presented  here,  it  is  diffi¬ 
cult  to  determine  whose  sincerity  or  good 
faith  the  jury  could  be  askid  to  determine. 
Is  the  religious  organization  to  be  held  lia¬ 
ble  if  one  of  its  minister?  is  less  than  a  true 
believer?  Or  is  it  to  be  saved  from  liability 
if  the  individual  who  makesi  the  statement 
truly  believes,  but  others  in  the  church  do 

In  Founding  Clurch  of  Sdentohgy  r. 
United  States,  supra  the  court  suggested 
that  liability  might  attach  if  it  were  shown 
“*  *  *  that  an  item  (book,  pamphlet, 

advertising  flier)  makes  out  a  seif -suffi¬ 
cient  non-religious  claim  for  Scientology 

services,  to  which  e  religious  eppeeJ  has 
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been  merely  tacked  on."  409  TM  at 
.  1265.  (Emphasis  supplied.) 

As  wt  have  indicated.  defendants  eould  be 
bald  liable  if  the  jury  found  that  the 
courses  and  services  offered  by  the  Mission 
to  plaintiff  were  offered  for  a  wholly  sees* 
lar  purpose.  A  wholly  oscular  purpose 
®@&2s  that,  at  the  time  they  were  made  to 
this  plaintiff,  the  statements  were  made  for 
a  purpose  other  than  inducing  plaintiff  to 
join  or  participate  in  defendants'  religion, 
A  wholly  secular  purpose,  m  this  regard, 
would  include,  but  not  be  limited  to,  the 
in  tendon  solely  to  obtain  money  from  plain* 
tiff.  On  this  record  it  would  have  been 
proper  to  instmet  the  jury  that  it  is  panibie 
to  find  that  the  sendees  were  offered  on  a 
wholly  secular  basis,  notwithstanding  the 
faet  that  plaintiff  was  required  to  join  the 
Church  of  SdentolofQr  in  order  to  parties* 
'  pete  and  that  the  materials  she  wee  gives 
_  to. read  stated  that  Saentolog7  is  a  religion. 
A  jury  eould  find  that  the  oo  areas  sad 
sendees  were  offered  on  a  seeular  basis  and 
that  a  religious  designation  had  been  mere¬ 
ly  "tacked  on."  Phrasing  the  issue  as  one 
of  good  faith  was  therefore  misleading  and 
erroneous 

Defendants  also  contend  that  the  instruc¬ 
tion  improperly  placed  on  them  the  burden 
of  proof  on  the  question  of  the  religious 
nature  of  the  representations.  They  con¬ 
tend  that'  it  eras  improper  to  require  that 
they  prove  the  statements  were  religious 
when  it  was  plaintiffs  burden  to  prove 
knowledge  of  falsity  to  recover  for  freed. 
Defendants  confuse  the  burden  of  proving 
fraud  with  the  burden  of  proving  the  af¬ 
firmative  defense  of  freedom  of  religion. 
As  this  instruction  indicates,  it  is  appropri¬ 
ate  fer  the  jury  to  consider  the  matter  of 
the  defense  first,  before  reaching  the  issue 
of  the  troth  or  falsity  of  the  statements  for 
deeding  the  issue  of  fraud.  That  approach 
makes  good  sense  in  this  context. 

In  summary,  we  conclude  that  the 
tions  of  all  defendants  for  directed  verdicts 
on  the  claims  for  outrageous  eo.«doct  should 
have  bees  granted.  The  motions  of  COSOP 
and  Delphian  for  directed  verdicts  on  plain- 
tiffs  action  for  fraud  should  have  also  been 


granted.  The  instruction  which  »u  given 
regarding  the  free  Exercise  defense  assert¬ 
ed  by  the  remaining  defendants  was  erronw* 
ous  and  requires  reversal. 

Because  of  the  disposition  we  have  made 
of  the  causes  of  action  and  counts,  this  ease 
will  have  to  be  retried.  We  now  tun  to  the 
assignments  of  error  which  nise  issues 
whieh  are  likely  to  arise  on  re-trial. 

EXHIBITS 

[17.18]  Defendants  assign  error  to  the 
cxdusion  of  three  exhibits  offered  to  show 
the  good  faith  of  the  individual  wbo  in¬ 
formed  plaintiff  that  L  Res  Hubbard  bad 
an  honorary  degree  from  Sequoia  Universi¬ 
ty  and  a  degree  from  Princeton  University. 
Tboee  exhibits  were  photocopies  of  s  tele¬ 
gram  and  two  certificates  Plaintiff  object¬ 
ed  to  the  exhibits  on  tbe  grounds  of  lade  of 
'authentiation  and  hearsay.  The  objections 
“were  sustained.  Tboee  objections  were  net 
weB  takas,  Tbe  exhibits  were  offered  to 
show  the  state  of  mind  of  the  individual 
who  made  tbe  representations  regarding 
Hubbard’s  background  to  plaintiff.  That 
individual  testified  that  be  had  seen  the 
exhibits  before  talking  with  plaintiff  and 
believed  them  to  be  true.  Neither  the  truth 
of  the  matter  contained  in  the  exhibits  nor 
their  autbentidty  was  asserted  by  defend- 
ants.  Tbe  state  of  mind  of  the  one  accused 
of  —  H"g  fraudulent  representations  is 
dearly  at  issue  where  oae  of  tbe  elements 
to  be  shown  is  tbe  speaker's  knowledge  of 
the  falsity  of  the  representation  being 
made.  Sse  fiaehaugi  r.  Portland  Mort¬ 
gage  Go,  116  Or.  1,  2S9  P.  196  (1925); 
Seaside,  City  o i  v.  Rand?®,  92  Or.  650,  180 
P.  319  (1919).  The  exhibits  were  relevant 
te  that  state  of  mind,  and  their  cxdusion 
was  error. 

INSTRUCTIONS 

[19]  Defendants  assign  error  to  the  giv¬ 
ing  of  certain  instructions  sad  the  failure  to 
give  other  instructions  The  first  assign¬ 
ment  we  consider  is  tbe  failure  of  the  trial 
court  to  give  defendants’  requested  iastrue- 
ties  defining  "justifiable  reliance"  as  fol¬ 
lows: 
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“A  party  claiming  to  have  booa  de¬ 
frauded  by  a  false  representation  must 
not  only  have  aeted  in  relianoe  thereon, 
but  most  have  been  justified  in  such  r*> 
lienee,  that  is,  the  situation  must  have 
been  such  u  to  make  it  reasonable  for 
him,  in  the  light  of  the  eireumstaacee  and 
his  intelligence,  experience  and  knowl¬ 
edge,  to  accept  the  representation  with¬ 
out  making  an  independent  inquiry  or 
investigation.” 

The  court  instructed  the  jury  that  to  find 
for  plaintiff  it  must  find  that  “  •  *  •  the 
plaintiff  having  a  right  to  do  so,  reasonably 
relied  upon  the  representation  and  did  not 
know  it  eras  falsa.”  We  believe  the  instrue- 
tion  given  by  the  trial  court  “adequately 
and  accurately  statafd]  the  applicable  law.” 
•  Sew  ids  r.  TeggeaeO  Poetise,  246  Or.  86,  95, 
429  PM  414  (196 6);  see  also  Yerdlej  r. 

.  Rucker  Brother*  Trucking,  fat,  42  OrJkpp. 

238,  600  P.2d  485  (1979).  rev.  den.  288  Or. 
*“835  (1980).  It  - was  not  error  for  the  Wial 
court  to  refuse  to  give  the  instruction  re¬ 
quested  by  defendants. 

[20]  Defendants  also  assign  error  to  the 
failure  to  give  their  requested  instruction 
defining  ‘material  fact."  The  court  in¬ 
structed  the  jury  that  there  must  have  been 
“a  false  representation  of  material  fact”  in 
.  order  to  find  for  the  plaintiff  on  her  fraud 
Haim.  Defendants  requested  the  folloering 
instruction  defining  "material  fact”: 

“A  fact  ia  material  if  a  reasonably  pru¬ 
dent  person  under  the  tircumstaaees 
would  attach  importance  to  it  in  deter¬ 
mining  his  course  of  action." 

Plaintiff  does  aot  contend  that  this  in¬ 
struction  is  an  incorrect  statement  of  the 

Mindsets’  requested  instruciieos  were  as 

“The  First  Amendment  to  the  United 
States  Censutuuoa  provides  Mac  'Centre** 
shall  make  no  law  respecting  the  establish¬ 
ment  of  religion  or  prohibiting  the  free  oxer- 
ctee  thereof.’ 

“The  Fourteenth  amendment  to  the  United 
States  Constitution  provides  Utac  *  •  •  •  h o 
state  shall  make  or  enforoe  any  law  wMcn 
shall  abndge  the  pnvileges  or  imimmitiaa  of 
eaizene  of  the  Untied  States  nor  shall  any 
state  deprive  any  person  of  Ufe.  liberty  or 
property,  without  due  process  of  law;  nor 


law,  but  only  that  it  was  unnecessary  to 
instruct  the- jury  on  the  meaning  of  the 
term  material  because  that  tarn  was  used 
in  its  usual  and  conventional  sense.  We 
disagree  that  the  instruction  was  oaneeas- 
aary.  The  term  “material  fact,”  as  it  ia 
used  as  an  element  of  an  action  for  fraud, 
involves  the  kind  of  objective  standard  in¬ 
cluded  in  the  requested  instruction.  See 
MHUkea  r.  Green.  283  Or.  283,  583  P.2d  548 
(1978).  The  dictionary  definition  of  “mate¬ 
rial.”  “being  of  real  importance  or  greet 
consequence,"  Webster’s  Third  Internation¬ 
al  Dictionary,  does  sot  contain  that  objec¬ 
tive  element.  Defendants  were  entitled  to 
have  tbs  jury  instructed  on  the  definition  of 
the  term  which  constitutes  an  siament  of 
the  action  against  which  they  wart  defend¬ 
ing. 

[21]  Defendants  also  contend  that  the 
trial  court  erred  in  falling  to  instruct  the 
jury  that  “fraud  is  never  presumed.” 
Within  the  context  of  the  instructions  as  a 
whole,  see  YerdJej  r.  Rocker  Bnthert 
Trucking  lac*  supra,  we  believe  the  jury 
was  adequately  instructed  in  that  regard, 
and  the  failure  to  give  the  instruction  was 
not  error. 

[22]  Defendants  assign  error  to  the  fail¬ 
ure  to  give  their  requested  instructions  con¬ 
taining  the  specific  language  of  the  Rrst 
and  Fourteenth  Amendments  to  the  United 
States  Constitution  and  Article  I,  Sections  2 
and  3  of  the  Oregon  Constitution*  The 
refusal  to  give  such  instructions  was  ant 
error.  The  language  of  the  constitutional 
provisions  is  not  by  itself  a  statement  of  the 
law  which  was  oeceaaary  or  even  particular¬ 
ly  helpful  to  the  jury  ia  resolving  the  issues 

deey  any  person  warns  its  juriadktion  equal 
protection  of  Me  tswa' 

‘Anide  l  Section  2  of  Me  Orates  Caned- 
WUos  provide*  under  Freedom  of  Worship: 
‘Ah  mea  stub  bo  unit  in  ibo  aanaaJ  right. 

M  worship  Almighty  God  accordng  to  (ho 
dirruot  of  their  own  esneeeacea' 

‘Article  L  tom oc  3  of  Mo  Oregon  Cowed 
cution  under  Freedom  of  JUttpoua  Optsmo 
prgyidoc  •No  law  mail  is  any  case  whatever. 

religious  opwone.  or  interfere  wxk  Mo  rights 
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is  this  euc  Although  it  might  sot  have 
bass  «nw  to  give  neb  an  inafewction,  nei¬ 
ther  ni  it  error  to  refuse  to  do  to. 

Easily,  defendants  assign  eror  to 


U  it  a 

ths  refusal  to  give  the  following  instruc¬ 

ar  fraud. 

tion: 

ndard  in- 

“The  perries  have  stipulated  that 

on.  See 

Scientology  is  a  religion.  I  instruct  you 

P-2d  sag 

that  for  all  purposes  m  this  case  SrieatoW 

f  “mata- 

ogy  is  a  religion  and  the  Church  of  Scien¬ 

^  great 

tology,  Mission  of  Davis,  aad  Cborah  of 

•jnatian- 

Scientology  of  Portland  are  religious  in¬ 

it  objee- 

stitutions." 

titled  to 

The  first  portion  of  their  requested  insfeuc- 

«t»B  of 

tioe  is  aot  eerrwet.  Plaintiff  did  aot  stipu¬ 

neat  of 

late  that  Scientology  ■  a  ratigiom  She 

defend- 

ehaee  to  approach  the  problems  presented  in 
this  litigation  on  the  beris  that  it  fid  not 

net  the 

~  matter  whether  Scientology  is  e  religion. 

wet  the 

•^.because  jthe  ^defendants  oould  be  .Sable  in 

wrsad.” 

'any  eveati  That  does  aot  .amount  to  a 

us  as  a 

_  stipulation  that  Scientology  -k  a  religion. 

lroti> 

Howevv,  we  have  determined  that  the  rec¬ 

as  j 

ord  in  this  ease  eetabOabea,  as  a  mottar  of 

ragnrd. 

lav,  that  Scientology  is  a  religion.  The 

cm  was 

jury  should  have  been  so  informed 

tpaecd*  Defendants  contend  that  «h*« 
proposition  also  applies  to  the  ares  of  £tm 
exercise  of  religion  aad  that  statements  ar¬ 
guably  religious  ahodd  aot  subject  «n  to 
liability  for  punitive  damages  boa aoo  of 
the  “ehCIing  effect"  foeh  mni  oould  have 
on  the  practice  of  religion  They  make  only 
constitutional  argument*  aad  do  aot  argue 
that  the  ease  is  otherwise  inappropriate  for 
an  award  of  punitive  damages 

After  the  briefs  in  this  case  were  sab= 
Bitted,  the  Oregon  Supreme  Court  derided 
R*ll  r.  Mojr  Doporaaoat  Storm  Co,  supra, 
in  which  it  held  that  punitive  damages  are 
not  available  in  an  action  for  outrageous 
conduct  hi  which  the  ouiy  eoodaet  which 
subjects  the  defendant  to  liability  is 
“speech.”  The  court  stated: 

-TWben  the  esnse  of  defendant’s  labili¬ 
ty  ■  his  ’abuse’  of  speech  and  erprmrnn, 
—^.as.in.the  ease  of  defamation,  Wbotdor  r.  * 
-  —Green  .bold*  .that . the . ,*rtspc aaibUrty  for 
.  .the  abase’  is  confined  to  rirfl  liability  for 
compensation  only.  Here  the  injury  was 
to  plaintiff's  person  rather  than  bar  repu¬ 
tation,  but  as  long  as  it  resulted  from  an 
‘abuse’  of  speech  only,  the  priaripie  is  the 
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PUNITIVE  DAMAGES 
The  final  aarignmest  of  error  ere  eon- 
rider a  is  the  failure  of  the  fetal  court,  on 
motion  by  defendants,  to  withdraw  from 
the  jury  the  dais  for  punitive  damages. 
In  the  trial  court  and  in  this  court  defend¬ 
ants  rely  os  Whooior  r.  Green,  286  Or.  90, 
699  P. 2d  77?  (1079),  for  the  proposition  that 
imposition  of  punitive  damages  is  constitu¬ 
tionally  im  permissible  is  the  context  of  free 


same."  292  Or.  at  146,  637  PJd  128. 

It  might  well  be  argued  on  the  basis  of 
the  above  language  that  any  fraud  which 
involves  as  abuse  of  spsech  or  expression  is 
similarly  exempt  from  the  imporition  of 
punitive  damages  The  Supreme  Court  haa, 
however,  recognised  the  possibility  of  as 
award  of  punitive  damages  in  easss  involv¬ 
ing  fraud  is  several  recent  opinions  So*, 
cf,  Schmidt  v.  Mm  Trm  Load  Dev.,  291 
Or.  462.  681  PJid  1973  (1981);  WUskta  r. 
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9A  Oefurienu'  other  eaUgnmaaa  of  error  are 
•ttfceraooteU  by  our  dUpoetloo  at  the  issues 
we  hero  tfaeuaseri  were  aot  preiw  eri  to  tbs 
■W  eevt,  or  ere.  as  our  esumauon.  aaUktey  to 
arise  agate  on  ra-tnai. 

**•  tMw tier  r.  Owen  supra,  is  baaed  ee  the 
&*toe  Constinmon.  Defendants  rise  rWy  ae 
Gora  r.  Aeban  Weteh.  tec.  all  UA  323.  M 
S.CL  2M7.  41  UZA24  7»  (lfT4X  tor  t be  prop- 
oatUoa  that  punitive  damage*  are  coosunteow- 
ally  iopanruseibla  for  defamtooe.  Cura  bow*. 

Gam  aoc  hold  ih&i  punjgvt  dasafsi  may 
arar  ^  iwvM  for  drffcnuiaa,  Ths  Cean 
eooemMd  vnft  the  -If  i  ■miMiinp  &  am- 
dcftDdAAts  wtttcft  ite  f  iiii  fm  dm 
pctdhfHfy  of  pumttw  dum|t  iwtrdi  abr 


ntc  liwi  rvquiriBf  fats  lhas  t  Aarwinz  of 
•esuoi  malie*.  T^g  Court  n*t*& 

-wt  tiao  find  ao  jufldfie&ooB  far  tflowtnf 
rvmrdi  of  pumx*v*  d&z&fegw  ipmfi  p**»«*- 
«  tad  bmirlrtfri  hfad  Oobfa  undar  mo- 
d^Iaod  MAdardd  of  BobOky  far  dsfamadoo. 
•  •  •  1b  short.  ch«  pdvou  deftaatfee  ptatw 
tiff  wfco  mtsQlishm  UsOCUsy  oador  t  fan  d^ 
msndlnt  Madord  choa  that  sLstod  far  Afaw 
For*  TSssot  (Co.  r.  Mlvma.  37f  UX  254,  04 
5.0.  Tia  11  L£d2d  6M.  IS  A.LJLU  1412 
(1554X  chm  U  *»muoi  msiie*'}  ms?  fco^ur 
only  s^ch  rlimif  ss  sr»  suffiosac  »  com* 
pmsstM  him  for  sesuoi  fajwy."  415  U-S.  «s 
250.  54  5.0.  st  3012. 


wvn,  supn;  Grots  r.  Usd*  Don  i  Mobil* 
Gtjr,  279  Or.  425,  568  P2d  1373  (1977). 
AJthoaffc  we  art  aot  eertaia  just  what  the 
uaJytiea]  distinction  it,  fire  the  brad 
lanjtiaga  ia  RmM,  we  do  sot  beliar*  tw 
Soprano  Court  iaundod  to  prohibit  tho 
a*vd  of  punitive  damagta  ia  ail  cum  of 
fraod,  and  w«  doHiaa  to  do  to  bat 

Defeadaata,  arguing  without  "benefit*  of 
fia/l  do  not  daia  that  ail  fraud  is  ezempt 
froa  tho  imposition  of  puaitive  <*«»«»— 
.iat  that  -  •  •  •  ia  tha  aaaatm  am  of 
Rrst  Aaoadaaat  freedoms,  a  g^a 

ncavw  only  ooapoaaaary  damag-m." 
n*y  eoataad  that  tha  imposition  of  pcai- 
ttoidaaayi  would  have  a;^ffliaf  affect. 
*aot  only  <w  the  ezwsaa  of  froa  gp*^ 

>  but  m  tha  frea  ezerase  of  rmli- 


aaaoa  maned  and  ranaadad  for 
trial  as  a  dafeadaats  Samuels  aid  C 
«f  Scientology,  Mission  of  Davm. 


CM’SS]  ii  wt  have  statad,  we  do  aot 
agree  that  punitive  damages  art  oaaviila. 
bla  for  fraud  merely  beeaoae  tha  fraudulent 
repraaaatatieas  are  "speech.*  Defendants 
saovt  that  baeaasa  tha  setiom  firing  me 
to  this  cause  of  actioa  occurred  ia  tha  ooa* 
text  of  a  religious  organization  of  which 
plaintiff  waa  a  member,  tha  free  azardaa  of 
reficioewoold  bo  ddDod  by  tha  peadbiBty 
«f  a  paaitira  damage  award  We  do  aot 
btfere  that  such  a  chffliag  efToet  m  a  thrat 
to  tho  fra  exarriao  of  religion.  Ia  orda  to 
be  aetioaablo  at  all,  tho  statements  alleged 
■W  b*  found  to  have  baan  non  raffpota  aa 
aadc  Defendants’  argument  seams  to  lead 
to  tha  eoadumoa  that  religious  organize, 
tioas  should  aot  bo  made  liable  for  punitive 
damages  become  they  are  religious  orgeai- 
area  tf  the  ooataat  of  the  stata* 
meats  which  they  are  alleged  to  have  made 
•  religious.  We  find  ae  mnifltuf  iimel 
requirement  for  soch  aa  exemption  Tha 
free  extreme  of  religion  is  sufficiently 
toetad  by  tho  brad  seope  of  what  a  pra 
toetad  u  riQgious  belief  tad  practice  tad 
tba  fact  that  the  troth  or  fafaity  of  seeh  . 
rtfigieus  beliefs  may  aot  bo-datarmiaad  ia 
aa  aetioa  for  froacL  fte  trial  court  jra  u^iwi 
!y  daaiad  dafeadaats’  motion  to  strike  tha 
daia  for  punitive  damages. 

Rovaread  as  to  dafendaats  Church  of 
SoantoJogy  of  Portlaad  aad  Delphian  Four- 


gynurwi) 


57  QrApp.  2gj 

STATE  of  Oregon,  AppeEaat, 
r. 

Tnak  J.  THOMPSON, 

Na  2SXS2;  .CA-AW77, 

Court  of  Appeals  of 
Ia 


Argood  sad  Sebniitted  Aag.  10,  191 
Takea  la  Banc  April  7,  1982. 
Doodad  May  12,  1982. 


^  State  appealed  from  aa  otda  of 
CIreuit  Court,  Colombia  County,  Tvn^ 
Mayer,  J,  &maaag  charge  af  erim 
tr»paa  b  tha  second  degree  aa  da 
jeopardy  grounds  after  def aadaat  was  1 
▼tead  of  soetampt  aad  fiaed  for  tha  ai 
eoaduct  which  had  mo  had  ia  tha  erim 
eh*rg«.  Court  of  Appeals,  Them 
$•>  bald  that  defendant's  punishment  for 
to&reet  wstempt  molting  from  ha  disc 
diaaoa  of  s  mtraiaiag  order  did  aot 
tioa  for  criminal  trespaa  ia 
degree  involving  tha 


Rsvened  sad  remaadod. 

Vsa  Hoosqsmb,  Jn  dlssaatad  sad  1 
•a  opiaioe  ia  which  Joseph,  CL  J„  Kch. 
•on  sad  Brttlar,  Un  jotaad. 


L  Contempt  ^4 

la  s  *chrfl  eontampc*  tha  oataa 
rioiates  s  decree  or  order  of  tha  court  m 
for  tha  benefit  of  an  sdvam  party  Btigi 
See  p'Aiiesoea  Worts  and  **•— m 
far  ocaar  jodteai  construction*  wd 
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SUPREME  COURT,  APPELLATE  DIVISION 
FIRST  DEPARTMENT,  Pebruary  1992 
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Plaintiff -Respondent, 
^-against- 


Donald  J*  Truap, 

Daf endant-Appellant . 


45386 

and 

M-177 
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Defendant -appall ant  appaala  froa  a  aupplaaantal 

judgmant,  Supreme  Court,  Naw  York  County 
{Phyllia  GangaWtcob,  J. ) ,  antarad  May  29, 
1991,  vhioh,  pursuant  to  a  stipulation  of 
settlement,  rascrlvad  tha  plaintiff's  action 
challenging  tha  enforceability  of  tha 
parties'  post-nuptial  agreement* 


Jay  Goldberg,  of  counsel  (Judd  Burstain,  with 
him  on  tha  brief,  Tenser,  Greenblatt,  Fallon 
and  Kaplan,  attorneys)  for  defendant- 
appellant, 


..Robert  Stephan  Cohan,  of  counsel  (Jonathan  W. 
Lubell.  and  Arlene  R.  Smolar,  with  hia  on  the 
brief,  Morrison  Cohen  Singer,  i  Weinstein, 
attorneys)  for  plaintiff-respondent. 


i 


i 


1 


i 

I- 


I 

I. 


12127358708  *  05-27-92 *  1 0: 35 AM  P0b2  305 


HCStt- 


213  532  54*913  3 


SENT  3Y= 


;  5-27-32  I  1 U1PM 


SULLIVAN/  J. 

The  huebend  Appeals  from  a  supplemental  judgment  which/ 
pursuant  to  a  stipulation  of  settlament,  rssolved  tha  wife's 
action  challenging  the  enforceability  of  the  parties'  post¬ 
nuptial  agreement.  In  their  stipulation,  the  parties,  subject  to 
a  number  of  speoifio  modifications  not  here  relevant,  explioitly 
ratified  the  post-nuptial  agreement,  including  a  certain 
confidentiality  provision.  A  proposed  supplemental  judgment 
incorporating  by  reference  the  post-nuptial  agreement,  as 
modified  by  the  stipulation  of  settlement,  was  thereafter 
submitted  to  the  court,  which,  sue  eoonte.  without  notice  to  the 
parties  or  explanation,  excluded  the  confidentiality  provision 
from  incorporation  into  the  supplemental  judgment.  Since  the 
court's  unilateral  aotion  in  deleting  the  confidentiality 
provision  was  both  unjustified  and  unauthorised,  we  modify  to 
vacate  the  deletion. 

Married  on  April  9,  1977,  the  parties,  with  the  advice  of 
separate  counsel,  on  December  24,  1997,  entered  into  a  post¬ 
nuptial  agreement  (the  Agreement),  which  superceded  three  prior 
agreements  dated  Karoh  22,  1977,  July  24,  1979  and  May  25,  1984, 
respsetively.  Paragraph  9(b)  of  the  Agreement  set  out,  in  the 
event  of  divorce  or  separation,  the  parties'  rights  and 
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obligations,  including,  inter  alia,  the  husband's  obligation  to 
pay  $250,000  par  annua  to  tha  wife  aa  maintenance  and  $10,000,000 
in  a  limp  sua  within  $0  days  aftar  antry  of  a  daoraa  of  divorce. 
Paragraph  10  of  tha  Agreement  provided 


Without  obtaining  [tha  husband's]  written 
eonsant  in  advance,  [tha  wifa]  shall  not 
directly  or  indiraotly  publish,  or  causa  to 
ba  published,  any  diary,  memoir,  lattar, 
story,  photograph,  interview,  article,  assay, 
acoount,  or  description  or  depiction  of  any 
hind  whatsoever,  whether  fictionalized  or 
not,  concerning  her  marriage  to  [the  husband] 
or  any  other  aapaat  of  [the  husband's] 
personal,  business  or  finaneial  affairs,  or 
assist  or  provide  information  to  others  in 
connection  with  tha  publication  or 
dissemination  o£  any  such  material  or 
excerpts  thereof*  ***  Any  violation  of  tha 
terms  of  this  Paragraph  (10)  shall  constitute 
a  materiel  breach  of  this  agreement*  In  the 
event  such  breech  occurs,  [the  husband's] 
obligations  pursuant  to  Paragraph  (9)  hereof, 
to  make  payments  or  provisions  to  or  for  the 
benefit  of  [the  wife],  shall  thereupon 
terminate.  In  addition,  in  the  event  of  any 
such'  breach,  [the  wife]  hereby  concents  to 
the  granting  of  e  temporary  or  permanent 
injunction  againet  her  (or  against  any  agent 
acting  in  her  behalf)  by  any  oourt  of 
competent  jurisdiction  prohibiting  her  (or 
her  agent)  from  violating  the  tsrma  of  this 
Paragraph* 


Paragraph  12  of  the  Agreement  states) 


In  the.  event  that  an  action  for  divorce  is 
instituted  at  any  time  hereafter  by  either 
,  party  againet  the  other  in  any  court  of 
competent  jurisdiction,  the  parties  hereto 
agree  that  they  nevertheless  shall  be  bound 
by  all  of  the  terms  of  this  Agreement.  To 
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the  extent  possible  and  appropriate  this 
Agreement  snail  ba  inaorporatsd  in  tha  decree 
to  ba  antarad  in  such  action  and  shall  not  ba 
merged  therein.  If  there  be  anything  in  suoh 
judgment  or  decree  inconsistent  with  any  of 
the  terms  or  provisions  of  this  Agreement, 
the  terms  and  conditions,  of  this  Agreement 
shall  govern  and  shall  survive  such  decree. 

Cn  March,  1990,  tha  wife  commenced  an  action,  alleging, 

inter,  alia,  that,  to  the  extent  the  Agreement  provides  that  she 


has  wiiived  her  claims  to  marital  property  under  Domestic 
Relations  Law  $236,  it  is  unconscionable  and  tha  product  of 
overreaching  and  fraud  and,  thus,  unenforceable  and  seeking  a 
declaration  to  that  effect.  The  wife  subsequently  instituted  an 
action  for  divorce.  Both  cases  were  assigned  to  the  same  IA5 
court i  which,  without  resolving  the  issue  as  to  the 
enforceability  of  the  Agreement,  on  December  12,  1990,  granted 
the  wife  a  judgment  of  divorce  on  the  ground  of  cruel  and  inhuman 
treat;  sent. 

'Thereafter,  on  March  22,  1991,  the  parties,  after  extensive 
negotiations,  disposed  of  the  declaratory  judgment  action  by 
entering  into  a  stipulation  of  settlament  which,  excapt  for 
certain  modifications  not  relevant  herein,  expressly  ratified  all 
the  provisions  of  the  Agreement.  The  stipulation  further 
provided,  "[The  wife's]  aooaptancs.of  the  check  for  $10,000,000 

a 

tsnds::ed  herewith  on  the  evening  o£  March  22,  1991  shall 
constitute  bhe  parties'  irrevocable  acceptance  of  the  terms  of 
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thi«  stipulation  and  any  documents  axacutad  in  connaotion 
herewith."  The  wife  withdraw  har  claim*  challenging  tha 
enforceability  of  tha  Agraaaant  and,  on  May  22,  1991,  tha  IAS 
court  aignad  a  aupplemental  judgment  incorporating  by  refaranca 
all  tie  terms  of  tha  Agraaaant,  aa  aodifiad  by  tha  March  22,  1991 
stipulation  of  satt lament/  axcapt  paragraph  10,  wbioh  It,  un 
rmanti  and  without  explanation  or  notice  to  tha  partiaa, 


excluded.  . 

::t  is  wall  settled  that,  in  tha  absence  of  any  affront  to 
publio  policy,  parties  to  a  civil  dispute  have  the  right  to  chart 
their  own  litigation  course.  <T.W.  Oil.  Ino.  v.  Consolidated 
Edison  Co.  of  Mew  York.  Inc.,  37  HY2d  574,  579-580.)  "[CJourts 


have  !.ong  favored  and  encouraged  the  fashioning  of  stipulations 
as  a  naans  of  expediting  and  simplifying  the  resolution  of 
disputes."  fMltohall  v.  Hew  York  Hosn.-,  61  NY2d  208,  214.)  In 
disponing  of  such  litigation,  parties  "may  stipulate  away 
statutory,  and  even  constitutional  rights."  (Mflttff,  M+W 
Lackawanna  j  Western  R.R.  Co..  98  N.Y.  447,  453;  lift ,  MlttlC  St 
^rayrvlcfr  v.  Board  of  Sduc.  .  46  NY2d  450,  456,  gflrti  dflllt  /  444 


u.s.  I >43  [waiver  of  due  process  right  to  a  hearing];  MtttaE-flf 
sonant  .era  v.  Puller.  114  AD2d  677  [waiver  of  due  process  and 


equal  protection  rightaj.)  Of  couraa,  given  a  showing  of  oausa 
sufficient  to  invalidate  a  contract,  such  as  fraud,  collusion, 
mistahe  or  some  such  similar  ground,  a  court  may  relieve  a  party 
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fxom  the  eoneeguancea  of  his  or  her  stipulation.  (142Q  SflDgflttaa 


v.  Cruz.  135  AD2d  371,  372#) 


ijuita  apart  from  the  latter  oonaideratione,  the  wife 
conteid*  that  is  declining  to  incorporate  the  confidentiality 
clausa  of  the  Agreement  into  the  aupplemental  judgment  of 
diverse/  the  IAS  court  properly  invoked  the  diacretion 
•pacifically  afforded  it  by  the  parties  in  paragraph  12  of  the 
Agreaaent.  She  argues  that  since  the  court  was  bound  to 
incorporate  the  tame  of  the  Agreement  "[t]o  the  extent  poaaible 
and  appropriate,"  it  ves  vetted  with  the  discretion  to  refuse  to 
incorporate  thoee  provision*  it  deemed  inappropriate#  To 
interpret  tha  phrase  *[t]o.the  extent  possible  and  appropriate" 
ee  conferring  upon  the  court  the  unfettered  discretion  to  pick 
and  chooee  tha  terms  of  the  Agreement,  ae  ratifiad  by  the 
stipulation  of  settlement,  it  deemed  appropriate  for 
incorporation  would  result  in  e  complete  undoing  of  the 
settlement  and  violate  the  principle  that  the  parties  are  frae  to 
chart  their  own  litigation  courts.  The  only  reasonable 
interpretation  of  tht  clause  is  that  it  authorizes  the  court,  for 
sound  reasons  and  after  notice  to  the  partiea,  to  refute  to 
incorporate  some  of  the  terms  of  tha  Agreement#  Thus,  aontr&ry 
to  the  wife's  arguments,  paragraph  12  itself  does  not  afford  the 
court  any  more  authority  to  intarfer*  with  the  parties '  own 
agreement  than  tha  court  would  have  under  existing  law. 
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Moreover,  and  perhaps  more  important,  is  the  manner  in  which 
tha  IAS! court  refused  to  incorporate  paragraph  10.  Evan  assuning 
that  thu  court  had  a  sound  basis  for  refusing  to  enforce  the 
confidentiality  clause,  as  a  natter  of  procedural  due  process, 
the  parties  were  entitled  to  notice  and  an  opportunity  to  be 
heard  before  the  court,  sua  soonte.  altered  the  terns  of  their 
agreement.  The  use  of  the  word  "appropriate*  in  paragraph  12  can 
only  be  reasonably  interpreted  as  conteaplabing  that  the  decision 
not  to  incorporate  a  provision  of  the  Agreement  would  be 
discussed  and  that  any  attenpt  to  limit  the  incorporation  of  any 
provision  would  be  aade  to  the  oourt  on  appropriate  notice  end 
with  an  opportunity  to  be  heard.  In  the  absence  of  any 
indication  that  the  parties  had  such  notice,  it  is  apparent  that 
the  oourt  aated  without  authority  in  excluding  paragraph  10  from 
incorporation  into  the  supplemental  judgment.  Moreover,  in  the 
absence  of  soma  explenation  of  the  court's  refusal  to  incorporate 
paragraph  10,  we  ere  not  in  a  position  to  review  the  merits  of 
its  actions. 

Thu  wife  also  advances  a  substantive  argument  justifying  the 
court's  refusal  to  incorporate  paragraph  10  into  the.  supplemental 
judgment.  She  alaime  that,  absent  e  compelling  state  interest, 
the  fedural  end  Mew  York  State  constitutions  bar  e  oourt  from 


issuing 
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a  prior  restraint  barring  an  individual  from  ever 


publish: .ng  any  statements  about  e  specific  subject.  Of  course, 
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only  spaoulata  that  this  was  tha  rationala  £or  tha  court's 
a  sinca,  as  noted ,  it  gave  no  explanation  as  to  its 
s.  Furthermore,  tha  constitutional  prohibition  against 
restraint  applies  only  to  orders  issued  by  tha  government, 
rbuing  that  a  divorce  judgment  incorporating  tha  terms  of  a 
nuptial  agreement  is  tha  equivalent  of  a  governmental  order, 
Lfe  tabes  a  great  leap  in  logic*  We  reject  such  a  premise. 
:tor  is  there  any  evidence  or  indeed  any  claim  that  the 
nt  was  the  product  of  fraud,  collusion,  mistake,  acoident, 
suoh  similar  ground.  While  the  supplemental  judgment  was 
^d  in  the  context  of  a  lawsuit  in  which  the  wife  had 
ally  claimed  fraud  and  duress,  those  claims  had  been 
awn  and  the  court,  by  incorporating  the  Agreement  into  the 
nt,  placed  its  own  stamp  of  approval  on  its  terms,  as  well 
the-  wife's  withdrawal  of  her  fraud  and  duress  olaims. 
n  any  event,  even  in  the  absence  of  the  trial  court's 
‘fal,  there  is  no  basis  for  s  fraud  or.  duress  claim  with 
t  to  ^0  of  th*  AgxeeiMnt  •  In  qqohmjiqI&j  *n 

challenging  the  validity  of  the  Agreement,  the  wife  sought 
aratloa  that  it  is  unenforceable  only  to  the  extent  that  it 
es  that  the  wife  has  waived  her  claim  to  marital  property 
^tricted  tha  rights  of  the  ohildren  of  the  marriage.  At  no 
id  she  claim  that  paragraph  10  was  the  result  of  fraud  or 
durae^ ,  when,  on  March  22,  1991,  the  parties  entered  into  e 
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settlement  of  that  action,  they  agreed  to  modify  certain  portion# 
of  the  Agreement  and  to  ratify  tha  unchanged  portions.  Thu#,  ths 
wifa  twice  agreed  to  abida  by  paragraph  10 t  in  1987  whan  aha 
eignod  tha  Agreement  and  in  1991  when 'she  antarad  into  tha 
stipulation  of  settlement;  aha  was  rapraaantad  by  oounael  on  both 
Oceanians. 

Sinea  it  is  dear  that  tha  trial  court  exceeded  its  "limited 
authority  to  disturb  .tha,  terms  of  a  separation  agreement" 
fKladla  v.  Klalla.  SO  KY2d  277,  283)  and  paragraph  10  does  not, 


on  its  face,  offend  public  policy  as  a  prior  restraint  on 
protected  speech  (lift,  Snapp  v.  United  Stataa.  444  0, 8.  507),  va 
modify  to  incorporate  tha  terms  of  said  agreement  into  tha 
supplemental  judgment  as  agraad  to  by  tha  parties. 

Accordingly,  the  supplemental  judgment  of  divorce  of  the 
Supreme  Court,  New  York  County  {Phyllis  Gangel-Jacob,  J.), 
entered  May  29,  1991,  should  be  modified,  on  tha  lav,  to  delate 
therefrom  tha  exception  of  paragraph  10  of  tha  December  24,  1987 
post-nuptial  agreement  from  incorporation  therein  and,  except  as 
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thua  modified,  effiraed,  without  coats  or  disbursements. 
M-177  Trump  v  Trams 

Hotioa  by  plaintiff-respondent  to  strika  statements  of 
all aged  fact  in  appellant ' a  brief  la  denied* 


0?  '? 


All  concur. 

THIS  CONSTITUTES  TIB  DECISION  AND  ORDER 
SUPREME  COURT,  APPELLATE  DIVISION,  FIRST  DEPARTMENT 

ENTERED t  April  16,  1992 


CTagkPEPUTV  CU6RK 
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PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  SS . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd. ,  Suite  2000,  Hollywood,  California  90028. 

On  November  24,  1992,  I  served  the  foregoing  document 

described  as  PLAINTIFF  CHURCH  OF  SCIENTOLOGY  INTERNATIONAL'S 

REPLY  TO  DEFENDANT'S  OPPOSITION  TO  PLAINTIFF'S  DEMURRER  TO 

AMENDED  ANSWER  on  interested  parties  in  this  action  by 

[  ]  by  placing  the  true  copies  thereof  in  sealed  envelopes  as 
stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy  thereof  in 
sealed  envelopes  addressed  as  follows: 

Ford  Greene  BY  TEUSFAX  &  U.S.  MAIL 

HUB  Law  Offices 

711  Sir  Francis  Drake  Boulevard 
San  Anselmo,  CA  9490-1949 

[X]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los  Angeles, 
California.  The  envelope  was  mailed  with  postage 
thereon  fully  prepaid. 

[X]  As  follows:  I  am  "readily  familiar"  with  the  firm's 
practice  of  collection  and  processing  correspondece 
for  mailing.  Under  that  practice  it  would  be 
deposited  with  U.S.  postal  service  on  that  same  day 
with  postage  thereon  fully  prepaid  at  Los  Angeles, 
California  in  the  ordinary  course  of  business.  I  am 
aware  that  on  motion  of  party  served,  service  is 
presumed  invalid  if  postal  cancellation  date  or 
postage  meter  date  is  more  than  one  day  after  date  of 
deposit  for  mailing  in  affidavit. 


Executed  on  November  24,  1992,  at  Los  Angeles,  California. 
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[  ] * *  **  ( BY  PERSONAL  SERVICE)  I  delivered  such  envelope  by- 
hand  to  the  offices  of  the  addressee. 

Executed  on  _ ,  1992,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of  the  State 
of  California  that  the  above  is  true  and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the  office  of 
a  member  of  the  bar  of  this  court  at  whose  direction  the 
service  was  made. 


Type  or  Print  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing  envelope 
in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of  messenger) 


PROOF  OF  SERVICE 


STATE  OF  CALIFORNIA  ) 

)  ss . 

COUNTY  OF  LOS  ANGELES  ) 

I  am  employed  in  the  County  of  Los  Angeles,  State  of 
California.  I  am  over  the  age  of  eighteen  (18)  years  and  not  a 
party  to  the  within  action.  My  business  address  is  6255  Sunset 
Blvd. ,  Suite  2000,  Hollywood,  California  90028. 

On  November  24,  1992,  I  served  the  foregoing  document 

described  as  PLAINTIFF  CHURCH  OF  SCIENTOLOGY  INTERNATIONAL'S 

REPLY  TO  DEFENDANT'S  OPPOSITION  TO  PLAINTIFF'S  DEMURRER  TO 

AMENDED  ANSWER  on  interested  parties  in  this  action  by 

[  ]  by  placing  the  true  copies  thereof  in  sealed  envelopes  as 
stated  on  the  attached  mailing  list; 

[X]  by  placing  [  ]  the  original  [X]  a  true  copy  thereof  in 
sealed  envelopes  addressed  as  follows: 

Paul  Morantz  BY  HAND 

P.O.  Box  511 

Pacific  Palisades,  CA  90272 
[  ]  BY  MAIL 

[  ]  *1  deposited  such  envelope  in  the  mail  at  Los  Angeles, 
California.  The  envelope  was  mailed  with  postage 
thereon  fully  prepaid. 

[  ]  As  follows:  I  am  "readily  familiar"  with  the  firm's 
practice  of  collection  and  processing  correspondece 
for  mailing.  Under  that  practice  it  would  be 
deposited  with  U.S.  postal  service  on  that  same  day 
with  postage  thereon  fully  prepaid  at  Los  Angeles, 
California  in  the  ordinary  course  of  business.  I  am 
aware  that  on  motion  of  party  served,  service  is 
presumed  invalid  if  postal  cancellation  date  or 
postage  meter  date  is  more  than  one  day  after  date  of 
deposit  for  mailing  in  affidavit. 

Executed  on  _ ,  1992,  at  Los  Angeles,  California. 


[X]  ** (BY  PERSONAL  SERVICE)  I  delivered  such  envelope  by 
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hand  to  the  offices  of  the  addressee. 

Executed  on  November  24,  1992,  at  Los  Angeles,  California. 

[X]  (State)  I  declare  under  penalty  of  the  laws  of  the  State 
of  California  that  the  above  is  true  and  correct. 

[  ]  (Federal)  I  declare  that  I  am  employed  in  the  office  of 
a  member  of  the  bar  of  this  court  at  whose  direction  the 
service  was  made. 


Type  or  Print  Name 


Signature 


*  (By  Mail,  signature  must  be  of  person  depositing  envelope 
in  mail  slot,  box  or  bag) 

**  (For  personal  service  signature  must  be  that  of  messenger) 


